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III. Uses oF Boycotts 


Often a boycott is adopted as a means of enforcing or 
policing an agreement which concerns matters other than 
dealing with a certain individual or class. If a group 
wishes to fix prices, monopolize an industry, or in other 
ways control an industry, a concerted refusal to deal with 
interests which do not support the program is a natural 
step. The fact, however, that the boycott is adopted as 
a secondary means for enforcing a program designed to 
restrain trade is immaterial. For instance, in one case “ 
dealers fixed prices for poultry, threatened to boycott any 
receivers who did not adhere to the prices set, and forced 
receivers to boycott any dealers who did not support the 
price fixing scheme. This was clearly bad, since the price 
fixing was unlawful. A boycott to support a price fixing 
program which is in restraint of trade could never be con- 
sidered reasonable under any circumstances.“ 


45 United States v. Live Poultry Dealers Protective Association, 298 Fed. 
139 S D. N. Y. 1924); same case on appeal, 4 F. (2d) 843 (C. C. A. 
2d, 1924). 

48 See also Jayne v. Loder, 149 Fed. 21 (C. C. A. 3d, 1906) where the Court 
condemned an agreement under which wholesalers would not sell to retailers 
who cut prices and manufacturers would sell only to wholesalers who boy- 
cotted price-cutting retailers. [387] 
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A boycott may also be used to support a monopoly. A 
group, with control of an industry approaching monopo- 
listic proportions, may decide to strengthen its position 
by refusing to deal with any parties who do not confine 
their transactions to members of the group. Such situa- 
tions are clearly violations of the Sherman Act and the 
adoption of a boycott in such conditions would never be 
reasonable under any circumstances.*’ The Supreme 
Court has considered such a situation “* and condemned 
the combination without giving any special consideration 
to the boycott features.” 

Lower court opinions have clarified another point in 
regard to the Act’s application to a boycott, and have 
clearly established that a trade association may not black- 
list those persons who are not in sympathy with its aims 
and policies. The reason for withholding patronage may 
be clearly understandable and may not be regarded as 
unreasonable from a business point of view, yet concerted 
action to effectuate a refusal to deal is a violation of the 
Sherman Act.” 


IV. UNSUCCESSFUL JUSTIFICATIONS FOR BOYCOTTS ” 


Although the authorities do not go so far as to say that 
boycotts cannot be reasonable under any circumstances, 


47 See United States v. Keystone Watch Case Company, 218 Fed. 502 
(E. D. Pa. 1915). 

48 Ramsey Company v. Associated Bill Posters of the United States and 
Canada, 260 U. S. 501, 43 Sup. Ct. 167, 67 L. ed. 398 (1923); Stevens Co. 
v. Foster & Kleiser Co., 311 U. S. 255, 61 Sup. Ct. 210, 85 L. ed. (adv. op.) 
162 (1940). 

42 See also Continental Wallpaper Co. v. Louis Voight & Sons Co., 212 
U. S. 227, 29 Sup. Ct. 280, 53 L. ed. 486 (1909). 

50 United States v. Southern Wholesale Grocers Association, 207 Fed. 434 
(N. D. Ala. 1913); National Harness Manufacturers Association v. Federal 
Trade Commission, 268 Fed. 705 (C. C. A. 6th, 1920); Western Sugar Re- 
finery Company v. Federal Trade Commission, 275 Fed. 725 (C. C. A. 9th, 
1921); Wholesale Grocers Association v. Federal Trade Commission, 277 
Fed. 657 (C. C. A. 5th, 1922); Southern Hardware Jobbers Association v. 
Federal Trade Commission, 290 Fed. 773 (C. C. A. 5th, 1923); United States 
v. Southern California Wholesale Grocers Association, 7 F. (2d) 944 (S. D. 
Cal. 1925); Arkansas Wholesale Grocers Association v. Federal Trade Com- 
mission, 18 F. (2d) 866 (C. C. A. 8th, 1927), and Boyle v. United States, 
40 F. (2d) 49 (C. C. A. 7th, 1930). 

51 Cf., The Rule of Reason in Loose-Knit Combinations (1932) 32 Cox. L. 
Rev. 291; Fly, Observations on the Anti-Trust Laws, Economic Theory and 
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they have held such activities to be violations of the Sher- 
man Act despite a variety of asserted justifications, all of 
which from a business point of view seem eminently satis- 
factory. With certain exceptions to be considered later, a 
concerted refusal to deal precluding or conditioning rela- 
tions into which a nonmember of the combine wished to 
enter has been condemned in so many situations that it 
seems difficult to imagine circumstances which would 
justify such a boycott. 


Patents have been advanced as one justification. In an 
early case * manufacturers of films controlling a number 
of patents formed a combination and refused to do busi- 
ness with any exhibitor unless he dealt solely with mem- 
bers of the combine, justifying this boycott as necessary 
to prevent bickering between themselves and to remove 
fear and threats of infringement suits, all of which had 
been prevalent and had seriously retarded the develop- 
ment of the art. The Court, however, refused to accept 
this as a justification for the combination and held that 
the patent rights of the defendants were not extensive 
enough to cover this course of conduct. 


The interrelation of patents to the Sherman Act has 
recently been explored by the Supreme Court in the 
Ethyl case,” where the owners of patents on Ethyl fluid 
granted licenses under the patents to refiners, who were 
required by these licenses to confine their sales to jobbers 
approved by the defendants. The Court stated that the 
defendants’ control of the market in the distribution of 


the Sugar Institute Decisions (1936) 45 Yate L. J. 1339; Dickinson, The 
Anti-Trust Laws and the Self-Regulation of Industry (1932) 18 A. B. A. J. 
600; Donovan, The Effect of the Decision in the Sugar Institute Case Upon 
Trade Association Activities (1936) 84 U. or Pa. L. Rev. 929; Kales, The 
Sherman Act (1918) 31 Harv. L. Rev. 412. On justification in general, see 
Kales, Coercive and Competitive Methods in Trade and Labor Disputes (1922) 
8 Com. L. Q. 1, 128; Smith, Crucial Issues in Labor Litigation (1907) 20 
Harv. L. Rev. 253, 345, 429; Oppennetmm, CASES ON TRADE REGULATION 
(1936) 58-63. 

-~ Ish. States v. Motion Picture Patents Company, 225 Fed. 800 (E. D. 

a. a 


58 Ethyl Gasoline Corporation v. United States, 309 U. S. 436, 60 Sup. Ct. 
618, 84 L. ed. 852 (1940). 
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gasoline would clearly be a violation of the Sherman Act 
if it were not for the patent question, citing the Para- 
mount Famous Lasky and First National Pictures cases, 
and then held that the patents furnished no defense,” 
since the defendants went beyond the scope of their patent 
monopoly when they compelled refiners to confine sales 
to approved jobbers.” 

Another reason advanced as a justification for a condi- 
tional refusal to deal has been that an industry believed 
its welfare would be promoted if arbitration were used 
to settle the disputes which arose between members of the 
industry. The movie industry in particular, after consid- 
erable experimentation and thought, decided that arbi- 
tration was peculiarly fitted to that industry, and, un- 
doubtedly sincerely, felt that the industry-wide adoption 
of an approved form of arbitration would promote harmo- 
nious trade relations. Yet the Supreme Court denied to 
the movie industry the right to boycott people to force 
them to agree to arbitrate.” 

A similar unsuccessful defense was shown in the labor 
cases where boycotts were present. Organization of labor 
has long been regarded as a legitimate and praiseworthy 
endeavor, yet Loewe v. Lawlor™ established that a pur- 
pose to unionize employees was no justification for con- 
duct which was illegal under the Sherman Act. In many 
cases, the Supreme Court has condemned as violations of 

54 Cf., Straus v. American Publishing Association, 231 U. S. 222, 34 Sup. 


Ct. 84, 58 L. ed. 192 (1913), concerning the interrelation of copyright laws 
and the Sherman Act. 

55 The defendants in this case also relied on certain requirements which 
they imposed, designed to protect public health in the handling of lead-treated 
gasoline. However, the Court was of the opinion that such interest as the 
defendants had in the protection of public health could have been covered 
adequately without resort to the licensing device which was capable of being 
used for illicit purposes. See also United States v. American Medical Associa- 
tion, 110 F. (2d) 703, 711 (App. D. C. 1940), where the Court of Appeals 
for the District of Columbia recognized that the rules adopted by the Ameri- 
can Medical Association had been of great benefit in protecting the public from 
incompetent medical service but held this was no justification for a boycott 
of a codperative health service. 

56 Paramount Famous Lasky Corporation v. United States, supra note 23. 
See also Majestic Theater Company v. United Artists Corporation, 43 F. (2d) 
991 (Conn. 1930). 

57 Supra note 12. 
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the anti-trust laws boycotts of employers designed to make 
them accede to legitimate and proper union demands.” 

Probably the most common defense advanced for the 
adoption of a boycott is self-interest. This defense has 
met with little consideration from the courts, and has not 
been regarded as a valid justification for a boycott. The 
excuse of self-interest is present in practically every boy- 
cott case, and in not a few of them it has been strongly 
urged as a justification for the activities pursued, the de- 
fendants asserting that their activities are essential to 
enable them to maintain themselves in business. This 
justification was advanced in Fashion Originators’ Guild 
v. Federal Trade Commission,” and was summarily dis- 
posed of by the courts.” Self-interest is very similar to 
another defense sometimes urged, that the defendants 
adopted a boycott in an effort to prevent ruinous compe- 
tition which would have had the result of driving most 
of the members of the industry out of business. The 
courts have answered this contention by saying that al- 
though this may be a laudable aim, Congress has not left 
it to the courts to sanction these activities and the Sher- 
man Act made them illegal despite such a purpose. A 


58 The leading case on this subject is Bedford Cut Stone Co. v. Journeymen 
Stone Cutters’ Association of North America, 274 U. S. 37, 47 Sup. Ct. 522, 
71 L. ed. 916 (1927), where a boycott instigated by a union against an un- 
compromising employer, although for the purpose of securing benefits which 
the union might have been at liberty to achieve by other methods, was held 
an unreasonable restraint of trade. See also United States v. Brims, 272 
U. S. 542, 47 Sup. Ct. 173, 71 L. ed. 398 (1926); Local 167, International 
Brotherhood of Teamsters v. United States, 291 U. S. 293, 54 Sup. Ct. 
396, 78 L. ed. 804 (1934); Boyle v. United States, 259 Fed. 803 (C. C. A. 
7th, 1919); United States v. Painters District Council, 44 F. (2d) 58 (N. D. 
Ill. 1930), aff'd 284 U. S. 582 (1931); Decorative Stone Co. v. Building 
Trades Council of Westchester County, 18 F. (2d) 333 (S. D. N. Y. 1927); 
United States v. International Fur Workers Union of the United States and 
Canada, 100 F. (2d) 541 (C. C. A. 2d, 1938), and Fehr Baking Co. v. 
Bakers’ Union, 20 F. Supp. 691 (W. D. La. 1937). These cases are signifi- 
cant for their general interpretation of the Sherman Act even though they 
are no longer controlling as to the applicability of the Sherman Act to labor 
cases. Compare Milk Wagon Drivers’ Union, Local No. 753 v. Lake Valley 
Farm Products, Inc., 311 U. S. 91, 61 Sup. Ct. 122, 85 L. ed. (adv. op.) 91 
(1940) ; United States v. Hutcheson, 312 U. S. 219, 61 Sup. Ct. 463, 85 L. ed. 
(adv. op.) 422 (1941). 

59 Supra notes 32 and 35. 

60 Compare United States v. Socony-Vacuum Oil Co., supra note 6, where 
the Court refused to consider the justification of self-interest as an excuse for 
the price fixing activities of the defendants. 
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little more weight has been given in the decisions to the 
corollary justification that the activities were designed to 
remove trade abuses. The Sugar Institute case“ is the 
leading one on this topic, and the opinion of the Supreme 
Court indicated very clearly that codperative endeavor 
may under certain circumstances be employed to remove 
abuses. This discussion, however, was not directed pri- 
marily to a consideration of boycotts, and in the Sugar 
Institute case the boycotting activities were condemned. 

It is clear on the authorities that certain concerted ac- 
tion can be taken to remove actual trade abuses, yet it is 
just as clear that such codperative endeavor may not go 
to the extent of stabilizing or tampering with the price 
structure of the market, and if the defendants’ activities 
go to these lengths no defense of removing a trade abuse 
will suffice.” Likewise, the adoption of a boycott cannot 
be justified on these grounds. A concerted refusal to deal 
in and of itself is of such a serious nature and entails such 
serious consequences that it should not be tolerated even 


though it represents a sincere and well-intentioned effort 
to improve competitive conditions in an industry, since 
such activity interferes with the relations of a person who 
is not a member of the combination. 


A closely related problem is the consideration which 
should be given to the power and size of the group en- 
gaged in the boycott and the relative position in the indus- 
try of the party against whom the boycott is directed. 
This question has rarely been considered by the courts, 
but such factors should be immaterial. If the victim of 
the boycott is small and the combination is large and pow- 
erful, the effects may be more immediate and pronounced. 
But even if the combination is small and weak, still its 
activities prevent or limit transactions. The size of the 
victim of the boycott should likewise be immaterial, and 


61 Supra note 28. 
(19008 United States v. Socony-Vacuum Oil Co., 310 U. S. 150, 217-218 
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even though that size may be sufficiently great to remove 
the possibility of the boycott driving its victim out of 
business or even seriously crippling his business, still that 
portion of his business which is affected is unreasonably 
restrained. Considerations of the relative size and impor- 
tance of the parties have no bearing on the type of activity, 
and it is this which restrains trade.** The restraint is 
unreasonable because it affects the relations of an outsider, 
and the fact that the restraint is not more widespread or 


more injurious does not make it any the less unreason- 
able.” 


A boycott was sanctioned by the First Circuit Court of 
Appeals in Filene Sons Co. v. Fashion Originators’ 
Guild,” apparently on the ground that the position in the 
industry of the persons instigating the boycott was far 
from dominant. This case was a suit by a retailer who 
refused to cooperate with an organization of dressmakers 
in eliminating style piracy and as a result was unable to 
buy from members of the dressmakers’ association. The 
Court pointed out that there were many manufacturers 
who were not associated with the organization and that 
the retailer could obtain dresses in all price ranges from 
other manufacturers, and could have obtained the product 
of the defendant manufacturers by cooperating with the 
Guild. Relying on the rule of reason, the Court said that 
the mere fact that the combination imposed some restraint 
on trade did not make it illegal, unless the restraint was 
unreasonable when all the facts were considered. After 


63 See Apex Hosiery Co. v. Leader, 310 U. S. 469, 485, 60 Sup. Ct. 982, 
84 L. ed. 1311 (1940). 


64 See Paramount Pictures, Inc. v. United Picture Theater Owners, 93 F. 
(2d) 714 (C. C. A. 3d, 1937), where a group of small theater owners agreed 
to boycott all Paramount pictures, and endeavored to instigate a nationwide 
boycott of Paramount products, on the ground that Paramount was engaged 
in unfair business practices in its dealings with small exhibitors. The de- 
fendants were powerless individually against the resources of Paramount and 
were only endeavoring to secure adequate and fair treatment from a large 
interest in the industry, which could not be reached except by pressure from 
joint action. Yet the Court held that this was a clear violation of the anti- 
trust laws. 


6590 F. (2d) 556 (C. C. A. Ist, 1937). 
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citing the Appalachian Coals case,” the Court held that 
since there was no monopolistic menace present in the 
conduct of the defendants and since their concerted activ- 
ity was designed to relieve admitted evils in the industry, 
the actions of the defendants were no violation of the 
Sherman Act. However this decision is no longer of any 
authority, in light of the contrary result approved by the 
Supreme Court in the Fashion Originators’ Guild case.” 


V. EXCEPTIONAL CASES—EXCHANGES 


Cases dealing with the rules of markets and exchanges 
well illustrate the distinction between a course of conduct 
of a combine which interferes with the relations of a 
stranger to the agreement, and so should be unreasonable 
per se, and concerted action which only regulates the 
relations of members of the combination with each other, 
where the activity violates the Sherman Act only if it is 
unreasonable under all the circumstances. Rules of an 
exchange primarily regulate the conduct of business by 
exchange members and their relations with each other; 
such rules are sanctioned if they are reasonable under the 
circumstances and are designed to promote trade and not 
to suppress competition. But if rules of an exchange go 
further and cut off or limit relations of an outsider, they 
amount to a violation of the Sherman Act. 

In the Chicago Board of Trade case,” the Supreme 
Court considered the “call rule,” by which members were 
prohibited from purchasing grain to arrive after the 
close of the call® except at the closing price, and this 
was held to be a restraint which merely regulated and 
promoted competition and which was in no way designed 
to suppress or destroy competition. This was not a true 

66 Supra note 31. 

67 Supra note 32. See also the opinion of the Second Circuit Court of Ap- 
peals in this case, supra note 35, and in Millinery Creators’ Guild v. Federal 
Trade Commission, supra note 33. 

68 Board of Trade of the City - Chicago v. United States, 246 U. S. 231, 
38 Sup. Ct. 242, 62 L. ed. 683 (1918). 


69 A special session of the Board of Trade, lasting about a half an hour, 
at which sales of grain “to arrive” were regularly made. 
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boycott, but rather a regulation limiting in certain non- 
arbitrary and convenient ways the right of members to 
deal in a particular class of a commodity. The Court 
did not consider this rule as amounting to a boycott, and 
so the question of the reasonableness of the restraint was 
properly presented. 

However an exchange cannot be arbitrary in its rules 
and cannot seek to exclude all others and to prevent deal- 
ings with nonmembers.” An exchange is of value to 
commerce provided it furnishes a free and open market,” 
but if an exchange boycotts nonmembers and seeks to have 
others deal only with its own members and to boycott non- 
members, it is going beyond what can be justified and vio- 
lates the Sherman Act.” The New England Fish Ex- 


change case“ is an interesting illustration of the various 
principles affecting exchanges and the rules which they 
may adopt. In this case, the Court, on the ground that 
the exchange was beneficial to trade and provided an 
excellent market, refused to dissolve it, but insisted that 
the rules of the exchange be revised so as to eliminate 
many features approaching a boycott of nonmembers.“ 


70 Anderson v. United States, 171 U. S. 604, 19 Sup. Ct. 50, 43 L. ed. 300 
(1898) seems to hold that an exchange can by its rules forbid members to 
deal with nonmembers. However, this case is usually regarded as merely 
holding that the rules did not restrain trade within the meaning of the Sherman 
Act, and not that they were a reasonable restraint. See also Hopkins v. United 
States, 171 U. S. 578, 19 Sup. Ct. 40, 43 L. ed. 290 (1898). 

71 United States v. New York Coffee & Sugar Exchange, 263 U. S. 611, 
44 Sup. Ct. 225, 68 L. ed. 475 (1924). 

72 Chamber of Commerce of Minneapolis v. Federal Trade Commission, 
13 F. (2d) 673 (C. C. A. 8th, 1926). 

73 United States v. New England Fish Exchange, 258 Fed. 732 (Mass. 1919). 

74A rule of the Exchange which required commission men to sell all fish 
consigned to them at a stipulated time and only to members of the Exchange 
was abolished, and the commission men were allowed to sell to wholesalers 
or retailers, whether or not these were members of the Exchange or doing 
business on the fish pier. Also the fish pier had to be opened up to whole- 
salers and retailers from the outside and all had to be accorded the privileges 
of dealing there under reasonable and equal terms. The Court refused to 
sanction any exchange rule which precluded wholesale or retail dealers from 
the privileges of the Exchange or the fish pier so long as they conformed 
to certain reasonable rules and regulations, and refused to allow the Exchange 
to limit its privileges to wholesalers and to prescribe rules which should 
determine whether a dealer was a wholesaler. See Board of Trade of Chicago 
v. Christie Grain and Stock Co., 198 U. S. 236, 25 Sup. Ct. 637, 49 L. ed. 
1031 (1905) and Moore v. New York Cotton Exchange, 270 U. S. 593, 
46 Sup. Ct. 367, 70 L. ed. 750 (1926) for the question of the right of an 
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VI. BoycoTTs PREVENTING JLLEGAL ACTIVITY 


A boycott which goes beyond regulation by a combina- 
tion of relations between its own members and interferes 
with the business life of a party not a member of the com- 
bine should be regarded as unreasonable per se. But 
there is an exception to this rule when the transactions 
prevented by the boycott are tainted with illegality or 
wrong, and in such cases an agreement to refuse to deal 
is not per se a violation of the Sherman Act. Such a 
boycott in no way interferes with an outsider’s rightful 
relations with anyone and in no improper way affects his 
business affairs, since it merely prevents him from enter- 
ing into transactions which are themselves improper. 
However this exception should not cover a boycott which 
prevents proper business relations desired by an outsider, 
even though he has wronged members of the combination 
illegally in other dealings or in other ways by his course 
of conduct. 


The cases have referred to this exception, but they are 
not at all clear, and the majority of them apparently con- 
fuse this exception with the situation where the refusal 
to deal is based on the independent conduct of the victim 
of the boycott. Such person may be engaged in any type 
of unlawful or criminal activities, but this should be no 
justification for a boycott directed against him. If an 
individual is injured by the conduct of another, he has 
certain remedies given him by law; he cannot take venge- 
ance in his own hands and join with others to penalize 
the person who has wronged him.’* Moreover, members 
of a group may decide that they have been affected by 


exchange to limit the persons who may receive its quotations; these cases 
concern primarily the property rights of an exchange in its quotations, and 
do not present a true boycott question. 


8 Illegal or wrongful conduct on the part of the person injured by the 
gg | - is no defense. See Carry Nation v. District of Columbia, 
34 App. . 453 (1910). Compare People v. Schenkel, 258 N. Y. 224, 
179 N. E wa (1932); State v. Posey, 88 S. C. 313, 70 S. E. 612 (1911) ; 
Lawson v. State, 120 Ark. 337, 179 S. W. 818 (1915); State v. Mellenberger, 
163 Ore. 233, 98 P. (2d) 720 (1939). 
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the acts of another, but this gives them no right to engage 
in boycott activities. They have no right to decide that 
they have been affected wrongfully or unlawfully by the 
acts of another, as this is a matter for a court to determine 
in accordance with the applicable law.” 


The Supreme Court has not fallen into this confusion, 
and the cases decided by that Court give no basis for some 
of the results reached by the lower courts. The founda- 
tion for this exception was laid in United States v. Amer- 
ican Livestock Commission Company,” where the Court 
held it was not unlawful for a group to refuse to engage 
in an act which was itself illegal. There an association 
sought to justify a boycott against a codperative on the 
ground that the codperative was acting ultra vires in 
seeking to deal with members of the association, and so 
their concerted refusal to deal with the codperative was 
merely a refusal to participate in a course of conduct 
which was illegal—at least from the point of view of the 
coéperative. The Supreme Court in a summary opinion 
indicated that the boycott was prima facie illegal, and 
said that the burden rested on the doer of such an act to 
justify it, which the association failed to do here since it 
had not proved that the transactions prevented by the 
boycott would have been ultra vires the codperative. 
However in matters beyond the powers of the codpera- 
tive, the defendants might refuse in concert to deal with 
ig 

This opinion showed that a boycott in a case where the 
transactions into which a group refused to enter were 
themselves illegal or wrongful might be justified. But 
there was no hint in the opinion that the boycott was 


76 Compare United States Telephone Co. v. Central Union Telephone Co., 
202 Fed. 66 (C. C. A. 6th, 1913) where the Court held that the fact that one 
group in an industry was maintaining an illegal monopoly did not permit 
others to enter into contracts restraining trade in an effort to combat such 
monopoly. 

77 279 U. S. 435, 49 Sup. Ct. 425, 73 L. ed. 787 (1929). 

78 See United States v. Sugar Institute, 15 F. Supp. 817, 899 (S. D. N. Y. 
934). 
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sanctioned as punishment for any wrong done by the per- 
son against whom it was directed, or as a private penalty 
inflicted by a group injured through an illegal course of 
conduct. 

The Second Circuit Court of Appeals has confused 
this doctrine, holding that it extends to the justification 
of a boycott adopted to prevent the commission of a 
wrong independent of the dealings into which the group 
refuses to enter. In the Butterick case” a group of pub- 
lishers concertedly refused to sell new magazines to any 
dealers who also handled back numbers. This boycott 
was condemned, but the opinion held that it would be 
lawful for the publishers to take any concerted action 
that was reasonably necessary to prevent sales of back 
numbers by dealers who had been allowed credit for 
such back numbers.” No cases at all were cited for this 
holding, and the Court merely stated that the publishers 
could prevent this unscrupulous practice by all fair 
means, and that the fairness of the means depended upon 
the necessities of the case. Probably the publishers could 
take concerted action to prevent the sale of back numbers 
for which credit had been allowed to the dealers, and 
could use certain means to prevent these sales. But the 
publishers should not be allowed to take concerted action 
in the form of a boycott of the dealers, since such a boycott 
is not merely a refusal to enter into transactions which 
are wrongful but is intended to penalize dealers for inde- 
pendent wrongful conduct. 

However in two later cases, the Second Circuit has 
followed the Butterick case rather than the Livestock 
Commission case. In Millinery Creators’ Guild v. 


79 Butterick Publishing Co. v. Federal Trade Commission, 85 F. (2d) 522 
(1936). 

80 Although condemning the boycott, the Court stated that it understood 
the Federal Trade Commission’s order did not cover instances where the 
claimed abuse of selling back numbers for which credit had been allowed 
actually existed. “Under the order made the publishers may do whatever is 
reasonably necessary to that end, and that fully preserves their rights. We 
assume that the Commission will make its orders more specific in this respect 
if cause therefor is shown.” Supra note 77 at 527. 
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Federal Trade Commission ® the Court indicated that a 
boycott designed to prevent the commission of an illegal 
act may be justified; the opinion cited both the Livestock 
Commission and the Butterick cases, and apparently did 
not distinguish between a concerted refusal to enter into 
a transaction which is itself illegal and a concerted refusal 
to deal designed to punish and penalize for an independ- 
ent injury done the boycotters by the person against whom 
the boycott is directed. Speaking for the Court in 
Fashion Originators’ Guild v. Federal Trade Commis- 
sion, Judge Learned Hand held that a boycott may be 
justified by virtue of the conduct of the person against 
whom the boycott is directed, and he considered a boy- 
cott permissible against a person who injured members 
of a group by unlawful acts which were completely sepa- 
rate from the dealings into which the group refused to 
enter. For instance, he said it was justifiable for dress- 
makers to boycott retailers who got access to unpublished 
designs by any crime, or by a breach of contract, or who 
knowingly bought from a manufacturer who stole such 
unpublished designs or copied them without the owner’s 
consent. Yet this is sanctioning a boycott against a person 
on the ground that he is doing wrongful acts independent 
of the dealings prevented by the boycott—which is not 
the doctrine laid down by the Supreme Court in the Live- 
stock Commission Case. 


This holding of the Second Circuit Court of Appeals 
sanctioning a boycott because of the unlawful acts of its 
victim was not before the Supreme Court for review when 
the Court decided the Fashion Originators’ Guild case," 


81 Supra note 33. 

82 Supra note 35. 

83 The Court affirmed the order of the Federal Trade Commission condemning 
the boycott, but, as in the Butterick case, expressly stated that the order 
would not be understood to apply to cases in which the boycott was directed 
against a person who injured the group by wrongful acts. Supra note 35 at 85. 

84 Supra note 32. The modifications of the Federal Trade Commission’s 
order made by the Circuit Court of Appeals were not challenged. 
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and so the opinion does not show whether such holding 
is based on an incorrect interpretation of the law. But 
the Supreme Court did say that the fact that a person was 
engaged in tortious conduct would not allow a group to 
refuse to deal with him and would not justify “combining 
together to regulate and restrain interstate commerce in 
violation of federal law.” * The Supreme Court was 
clearly of the opinion that concerted activity which im- 
posed an unreasonable restraint on interstate trade was 
not saved from the condemnation of the Sherman Act 
because the nonmember of the combination injured by 
its activities was engaged in tortious acts. This expres- 
sion of opinion cannot be reconciled with the views of 
the Second Circuit on the problem of illegality, but 
seems perfectly consistent with the Livestock Commission 
case. 


The fact that the person boycotted is engaged in illegal 
activities is immaterial, since no private group should ever 
have the power to impose penalties or punishment on a 


stranger because of a wrong he may have done. So a 
boycott based on a course of conduct, considered wrongful 
by the members of the group, should be no exception to 
the rule, and should be a violation per se of the antitrust 
laws. However there is a difference where the relations 
desired by the outsider are themselves wrongful. A group 
might resolve that neither it nor its members would en- 
gage in any transactions with another person which would 
amount to a crime, or which would be illegal, or possibly 
even which would be morally reprehensible. Such an 
agreement is not intended to inflict punishment on the 
other party for any unrelated crime nor to penalize him 
for a course of conduct he has pursued in his dealings with 
others or with members of the group at other times, but 
is designed to prevent crimes or wrongs arising from the 
transactions precluded by the boycott. 


85 312 U. S. 457, 468. 





COMMERCIAL BOYCOTTS—SHERMAN ACT 401 


Farmers’ Livestock Commission Co. v. United States * 
showed the correct view of this problem. In that case 
certain persons boycotted a codperative on the ground that 
it was engaged in unfair practices and was attempting to 
monopolize, thereby injuring the persons who carried on 
the boycott. Yet the Court refused to allow this justifica- 
tion and said one person cannot violate the law because of 
the illegal acts of another, since this would “nullify stat- 
utes and permit litigants to assume for themselves the 
functions of government.” *’ If the party boycotted is 
himself violating the law, there are remedies therefor 
provided by the statute, but such violation will not justify 
a boycott by the persons injured and is irrelevant in pro- 
ceedings against them for their activities. 


A boycott would be justified, if designed to prevent 
fraud in the transactions into which the group refused to 
enter. In the Swift case, it was alleged that the defend- 
ants established a uniform rule for the giving of credit 
to dealers and agreed not to sell dealers black-listed as 
delinquent. The Supreme Court did not discuss this 
allegation specifically and did not mention the boycott, 
but there was an inference in the opinion that such a 
boycott in and of itself was not unreasonable, and was 
no violation of the Sherman Act unless it was part of an 
unlawful scheme. If the person with whom the combina- 
tion refused to deal would probably, in those dealings, 
have proved dishonest, then the boycott to prevent those 
dealings should not have been unreasonable per se. Un- 
der some circumstances, in order to prevent fraud and to 
prevent persons obtaining goods for which it is unlikely 
that payment will be made, an agreement among sellers 
not to sell certain persons may be necessary and reason- 
able. In such a case the wrong taints the transactions 

8654 F, (2d) 375 (E. D. Ill. 1931). 


87 bid. at 379. 


88 Swift & Co. v. United States, 196 U. S. 375, 25 Sup. Ct. 276, 49 L. ed. 
518 (1905). 
89 ~~ 196 U. S. 375, 394 n. 
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which the boycott precludes, and so it is not per se unrea- 
sonable.” But a boycott designed merely to force persons 
to pay overdue accounts should be unreasonably per se, 
since the wrong is completely independent of the dealings 
into which the combination refuses to enter. Also a 
boycott of all persons who are not financially responsible 
should be unreasonable per se.’ Credit information can 
be freely exchanged between a group of sellers, yet if they 
bind themselves not to sell to irresponsible persons they 
are assuming the power to decide who is fitted to enter 
into business and what is a prerequisite for engaging in 
interstate commerce, and no private group has this right. 
By such a boycott, no transactions tainted with wrong are 
prevented, and so it should be illegal per se. 


VII. CONCLUSION 


A group may refuse to deal with an individual with 
the intention of preventing him from engaging in business 
at all. Clearly such action affects his business relations; 


it affects his relations with the members of the combine 
and if it succeeds in removing him from the field it affects 
all his relations. Such action does far more than any 
agreement which regulates only the relations of the par- 
ties to the agreement with each other. If the activities of 
a group concern solely the manner in which members will 
deal with each other, the activities may restrain trade, 
but the restraint may not be serious and under all the 


90 This distinction is illustrated in United States v. Fur Dressers’ and Fur 
Dyers’ Association, 5 F. (2d) 869 (S. D. N. Y. 1925), where members of 
an association agreed not to deliver furs except for cash to any dealer listed 
by the association as having failed to pay a just bill for dressing; fraud was 
widespread in the trade, since unscrupulous dealers would refuse to pay one 
dresser and obtain the services of another, and it was usually unprofitable for 
the wronged dresser to litigate his small claim. Although the opinion relied 
on the alternative ground that the defendants were not engaged in interstate 
commerce, the Court said that this agreement was not an unreasonable restraint 
of trade, despite its boycotting features. This boycott was directed against 
persons who were engaged in active fraud and was designed solely to prevent 
such fraud; it reacted on no honest or reputable person and was adopted 
only to prevent the persons refusing to deal from being cheated by those whom 
they boycotted. 


91 Cf., Farmers’ Livestock Commission Co. v. United States, supra note 
84 at 379. 
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conditions affecting the industry may not amount to an 
unreasonable restraint of trade. If the group activities af- 
fect not only the members’ interrelations, however, but 
go further and affect the relations between members of 
the group and an outsider, the activities should be held 
unreasonable per se. 

Instead of eliminating all dealings with an individual, 
the boycott may be merely a concerted refusal to deal 
except under certain terms or conditions. The group or 
its members may refuse to deal with a person except under 
a certain form of contract, or except in certain localities, 
or unless he will agree to conduct his business in a stipu- 
lated way. Such a conditional or limited boycott, no less 
than an absolute exclusion, affects the relations between 
the group or its members and the outsider. Group mem- 
bers might agree to buy and sell between themselves only 
on certain terms or conditions or in a certain way, but if 
they agree to impose such conditions on their transactions 
with persons who are not parties to the agreement they 
are thereby affecting the business relations of such out- 
siders. For purposes and with motives which may seem 
very laudable to the group, it is interfering with the trans- 
actions, actual or potential, of an outsider, a member of 
the public so far as the group is concerned, a person who 
has no relationship to nor membership in the combination. 

Such a situation is very dangerous to the public welfare. 
A group of private persons, without public responsibility, 
has arrogated to itself the power and right to decide on 
and interfere with relations into which another person 
wishes to enter. Whether for good or bad motives, 
whether the decision is made on what appears to the mem- 
bers of the industry to be sound bases, or whether the deci- 
sion is taken with great solicitude for the rights of the 
outsider, still a private group is making the decision. No 
private group has a right to decide that a nonmember 
shall not enter into any field of business. The public has 
an interest in knowing that entrance into any field of en- 
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deavor is free and open, except for whatever requirements 
may be imposed by law, since the limitation of entrance 
into any field of activity is a sovereign power and not one 
to be given to any irresponsible private group.” The 
public has an interest in keeping all fields open, so that 
it may have the benefits of competition in those fields; 
once a field is closed to persons who possess all the quali- 
ties and talents which the public has decided are requisite, 
a monopoly is in existence or is threatened, and the public 
is exposed to all the dangers inherent in monopolistic 
control of an industry. This clearly is opposed to the 
fundamental ideas reflected in the anti-trust laws. 


A boycott hinders free and open competition by pre- 
venting or limiting commercial transactions and so 
amounts to a restraint of trade. Generally a restraint of 
trade, assuming it affects interstate commerce, is a viola- 
tion of the Sherman Act only if such restraint is undue or 
unreasonable. But no such inquiry should be open in any 
boycott case where the restraint is imposed on a non- 
member of the combination, and so in certain ways on 
the public itself. A concerted refusal to enter into trans- 
actions which would themselves be wrongful or unlawful 
should not be illegal per se, but with this exception, no 
commercial boycott which affects a person not a member 
of the combination should be immune under the Sherman 


92 Cf., United States v. American Medical Association, supra note 53 at 713, 
where the Court of Appeals for the District of Columbia in discussing §3 of 
the Sherman Act said: “It certainly cannot be doubted that Congress intended 
to exert its full power, in the public interest, to set free from unreasonable 
obstruction the exercise of those rights and privileges which are a part of 
our constitutional inheritance, and these include immunity from compulsory 
work at the will of another, the right to choose an occupation, the right to 
engage in any lawful calling for which one has the requisite capacity, skill, 
material, or capital, and thereafter the free enjoyment of the fruits of one’s 
labors. Congress undoubtedly legislated on the common law principle that 
every person has individually, and that the public has collectively, a right 
to require the course of all legitimate occupations in the District of Columbia 
to be free from unreasonable obstructions; and likewise in recognition of 
the fact that all trades, businesses and professions, which prevent idleness 
and exercise men in labor and employment for the benefit of themselves and 
their families and for the increase of their substance, are desirable in the 
public good and any undue restraint upon them is wrong and is immediate 
and unreasonable and, therefore, within the purview of the Sherman Act.” 
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Act. Such a concerted refusal to deal is so serious, and so 
fundamentally different from self-regulation in its neces- 
sary effect on the business relations of an outsider, that it 
is reasonable under no circumstances, and should be per se 
a violation of the Sherman Act. 
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Current lively interest in the workings of the adminis- 
trative process has produced numerous proposals for its 
reform, ranging from the REPORT OF THE PRESIDENT’S 
COMMITTEE ON ADMINISTRATIVE MANAGEMENT to the 
Logan-Walter bill, and including the recent epochal RE- 
PORT OF THE ATTORNEY-GENERAL’S COMMITTEE ON AD- 
MINISTRATIVE PROCEDURE. It should be plain by now 
that there is no panacea by which the administrative proc- 
ess may be made perfect. Also, no one questions the need 
for improvement in the procedures of administrative 
agencies, based upon systematic study of administrative 
problems. Because the administrative mechanism is com- 
plex, an understanding of the system as it now exists and 
functions is a requisite to successful revision. An encour- 
aging sign is the recent tendency toward case studies in 
the workings of the administrative process, best exempli- 
fied in the series of monographs produced under the di- 
rection of the Attorney General’s Committee on Adminis- 
trative Procedure. This article attempts such a report, 
made at firsthand, of experience in administrative rule- 
making under a statutory provision which excited much 
comment at the time of its enactment, and has now been 
tested in operation—section 701 (e) of the Food, Drug 
and Cosmetic Act of 1938.’ 

*In the preparation of this article, the writer examined the transcripts of all 
the hearings held under § 701 (e) prior to March 1, 1941, attended several of the 
hearings, and talked at length with officials connected with the Food and Drug 
Administration, as well as with private participants in the hearings. Frederick 
F. Blachly of The Brookings Institution, Ashley Sellers, Head Attorney, U. S. 
Department of Agriculture, and Ralph F. Fuchs, Washington University School 
of Law, generously offered encouragement and advice. Officials of the Food 


and Drug Administration and of the Federal Security Agency also contributed 
freely of their time and intimate knowledge of the workings of the administra- 


wef yy 
152 Stat. 1040 (1938), 21 U. S. C. Supp. V § 301 (1939). 
[ 406 ] 
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I. SCOPE AND SIGNIFICANCE OF SECTION 701 (e) 


The legislative history of the Food, Drug and Cosmetic 
Act is a saga of pressure politics, covering a period of five 
years.” The procedural provisions contained in section 
701 (e) of the Act reflect the struggle in Congress pre- 
ceding the enactment of strengthened food and drug legis- 
lation.’ For the most part, these requirements as to pro- 
cedure embody the suggestions of members of the trades 
affected by the Act. In passing the legislation in this 
form, Congress was undoubtedly influenced by the grow- 
ing movement for additional restrictions upon adminis- 
trative procedures, as exemplified in the reports of the 
Special Committee on Administrative Law of the Ameri- 
can Bar Association, and eventually embodied in the pro- 
visions of the Logan-Walter bill. Recent decisions of the 
United States Supreme Court, particularly those in the 
Morgan Cases,‘ which involved regulatory action in the 
Department of Agriculture under another statute, had 
also impressed Congress with a desire to place additional 
curbs upon administrative agencies which performed in 
such a fashion as to be rebuked by the Supreme Court it- 
self. 

The procedural pattern written into the Food, Drug 
and Cosmetic Act is not unique to this statute. Other re- 
cent federal legislation contains variations upon the same 
procedural theme. Similar procedural provisions were 
developed in the Agricultural Adjustment Act of 1933, 
as amended in 1935, and as reénacted in the Agricultural 
Marketing Agreement Act of 1937.°_ Comparable pro- 


2 Cavers, The Food, Drug, and Cosmetic Act of 1938: Its Legislative History 
and Its Substantive Provisions (1939) 6 Law & Contemp. Pros. 2-42. 
3 For a summary of the legislative history of the procedural provisions con- 
tained in § 701 (e), see Fuchs, The Formulation and Review of Regulations 


Under the Food, Drug, and Cosmetic Act (1939) 6 LAw & Contemp. Pros. 43, 


4298 U. S. 468, 56 Sup. Ct. 906, 80 L. ed. 1288 (1936); 304 U. S. 1, 58 
Sup. Ct. 773, 82 L. ed. 1129 (1938); 305 U. S. 562, 59 Sup. Ct. 85 (1938) ; 
308 U. S. 648, 59 Sup. Ct. 229, 83 L. ed. 419 (1938); 305 U. S. 674, 59 Sup. 
Ct. 248, 83 L. ed. 437 (1938); 307 U. S. 183, 59 Sup. Ct. 795, 83 L. ed. 1211 
(1939). 

550 Stat. 246 (1937), 7 U. S. C. Supp. V § 601 (1939). 
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cedural requirements were written into the Bituminous 
Coal Act of 1937,° and the Fair Labor Standards Act of 
1938.' Section 701 (e) is merely the most highly de- 
veloped of these statutory provisions imposing strict pro- 
cedural requirements upon regulatory agencies in the 
exercise of rule-making powers. ‘Taken together, these 
provisions constitute a distinct departure from the usual 
pattern of legislation, for most statutes conferring rule- 
making powers are silent as to the procedure to be em- 
ployed by the administrative agency exercising them.* 

In substance, section 701 (e)* of the Act requires that 
the Administrator of the Federal Security Agency” shall 
hold a public hearing upon any proposal to issue, amend, 
or repeal any regulation contemplated by enumerated sec- 


650 Stat. 73 (1938), 15 U. S. C. Supp. V § 829 (1939). 

752 Stat. 1060, 1064 (1937), 29 U. S. C. Supp. V § 208 (1939). 

8 Fuchs, The Formulation and Review of Regulations Under the Food, Drug 
and Cosmetic Act, supra note 3 at 45, 46, 51; Sellers and Grundstein, Admin- 
istrative Procedure and Practice in the Department of Agriculture Under the 
Federal Food, Drug, and Cosmetic Act of 1938, U. S. D. A., pp. 173-176 (1940) ; 
Sellers, Administrative Procedure—A Suggested Classification of Regulatory 
Agencies in the United States Department of Agriculture (1940) 25 Wasa. 
U. L. Q. 352, 362; Fuchs, Procedure in Administrative Rule-Making (1938) 
52 Harv. L. Rev. 259-279, n. 87; Lee, Legislative and Interpretive Regulations 
(1940) 29 Geo. L. J. 1. 

9§701 (e) reads as follows: “The Secretary on his own initiative or upon 
an application of any interested industry or substantial portion thereof stating 
reasonable grounds therefor, shall hold a public hearing upon a proposal to 
issue, amend, or repeal any regulation contemplated by any of the following sec- 
tions of this Act: 401, 403 (j), 404 (a). 406 (a) and (b), 501 (b), 502 (d), 
502 (h), 504, and 604. The Secretary shall give appropriate notice of the hear- 
ing and the notice shall set forth the proposal in general terms and specify the 
time and place for a public hearing to be held thereon not less than thirty days 
after the date of the notice, except that the public hearing on regulations under 
§ 404 (a) may be held within a reasonable time, to be fixed by the Secretary, 
after notice thereof. At the hearing any interested person may be heard in 
person or by his representative. As soon as practicable after completion of the 
hearing, the Secretary shall by order make public his action in issuing, amend- 
ing, or repealing the regulation or determining not to take such action. The 
Secretary shall base his order only on substantial evidence of record at the 
hearing and shall set forth as part of the order detailed findings of fact on 
which the order is based. No such order shall take effect prior to the nine- 
tieth day after it is issued, except that if the Secretary finds that emergency 
conditions exist necessitating an earlier effective date, then the Secretary shall 
specify in the order his findings as to such conditions and the order shall take 
effect at such earlier date as the Secretary shall specify therein to meet the 
emergency.” 

19 Under the terms of the Fourth Reorganization Plan, the Food and Drug 
Administration, hereinafter referred to as the F. & D. A., was transferred from 
the Department of Agriculture to the Federal Security Agency, effective June 
30, 1940. The functions assigned by the language of the Act to the Secretary 
of Agriculture are now exercised by the Administrator of the Federal Security 
Agency. 
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tions of the Act. The proceeding may be initiated by the 
Administrator on his own initiative or upon an applica- 
tion of “any interested industry or substantial portion 
thereof.” The Administrator must give notice of the 
hearing, setting forth the proposal in general terms, and 
specifying the time and place for the hearing. At the 
hearing, any interested person is entitled to be heard in 
person or by his representative. After the completion of 
the hearing the Administrator, by “order,” announces 
his action issuing, amending, or repealing the regulation, 
“or determining not to take such action.” The order must 
be based only on substantial evidence of record at the 
hearing, and it must set forth detailed findings of fact 
upon which it is based. No order may take effect prior to 
ninety days after it is issued, unless the Administrator 
finds that an emergency exists. 


The major innovation in this prescribed procedure is 
not the requirement of a public hearing as a part of the 


rule-making process, although even this is not a custom- 
ary mandate. It is the requirement that the regulatory 
agency must base the regulation solely upon substantial 
evidence adduced at the hearing. Moreover, the whole 
proceeding leading to the issuance of a regulation is con- 
siderably formalized. The procedural devices here in- 
troduced in proceedings looking toward the promulga- 
tion of rules of a legislative nature in that they have gen- 
eral application, are drawn from proceedings partaking 
of an adjudicatory character, in which the resulting ad- 
ministrative action is addressed to specific parties, such as 
the granting of a certificate of convenience and necessity, 
the revocation of a license, or the issuance of a cease and 
desist order against named respondents. 

In section 701 (f) are provisions relating to the judicial 
review of orders issued under the procedure required by 

11 The use of the term “order” in connection with this type of administrative 


action is somewhat confusing, although the terminology in this field is unsettled 
at best. 
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section 701 (e). In “a case of actual controversy” as to 
the validity of such an order, any person who will be ad- 
versely affected by the order may at any time within ninety 
days after it is issued, file a petition for review with a 
United States Circuit Court of Appeals. The Adminis- 
trator is instructed to certify and file in the court the 
transcript of the proceedings and the record on which 
the order was based. Upon application by the petitioner 
and a showing of materiality and of reasonable grounds 
for the failure to adduce it earlier, the court may order 
additional evidence to be taken before the Administrator, 
who may make modified or new findings of fact based 
upon such additional evidence. “The court shall have 
jurisdiction to affirm the order, or to set it aside in whole 
or in part, temporarily or permanently. If the order of 
the Secretary (Administrator) refuses to issue, amend, 
or repeal a regulation and such order is not in accordance 
with law the court shall by its judgment order the Secre- 
tary (Administrator) to take action with respect to such 
regulation, in accordance with law. The findings of the 
Secretary (Administrator) as to the facts, if supported 
by substantial evidence, shall be conclusive.” As has been 
pointed out,’* the terms of the Act with respect to judicial 
review stem principally from the provisions of the Fed- 
eral Trade Commission Act. Here again, as with the 
procedural provisions, the administrative acts subjected 
to judicial review of this type ordinarily have been deci- 
sions and orders addressed to definite parties, not adminis- 
trative regulations of general application. 

The Act enumerates eight classes of regulations which 
must be issued, amended, or repealed in accordance with 
the procedure described in section 701 (e). The list con- 


12 Fuchs, The Formulation and Review of Regulations Under the Food, Drug, 
and Cosmetic Act, supra note 3 at 48-51. This article contains an excellent 
discussion of the legal questions raised by the statutory provisions for judicial 
as and speculation as to the probable operation of the review provisions of 
the Act. 





RULE-MAKING UNDER THE FOOD AND DRUG ACT 411 


sists of the following types of regulations authorized un- 
der the Act: 

1. Establishing definitions and standards of identity and stand- 
ards of quality and fill of container for foods. § 401. 

2. Prescribing informative labeling for special dietary foods. 
§ 403 (j). } 

3. Establishing an emergency permit control system for any class 
of food injurious to health by reason of contamination during 
manufacture. § 404 (a). 

. Establishing tolerances for poisonous ingredients in food. 
§ 406 (a). 

. Providing for the listing of harmless coal-tar colors and the 
certification of batches of such colors. §§ 406 (b), 504 and 
604 


. Prescribing tests or methods of assay for official drugs where 
the tests prescribed in the official compendium are insuffi- 
cient. § 501 (b). 

. Designating derivatives of certain drugs as habit-forming, for 
the purpose of requiring statement on label. § 502 (d). 

. Prescribing packaging requirements and label statements, with 
respect to drugs liable to deterioration. § 502 (h). 

The inclusion of the foregoing classes of regulations un- 
der the procedural requirements of section 701 (e), and 
the exclusion of all other types of regulations authorized 
by the Act, means that this procedure is made applicable 
to all regulations, having the force and effect of law, and 
of such a character as to increase or add to the statutory 
requirements, but not to regulations which relax or di- 
minish the statutory requirements.” The Act contains 
several provisions which authorize the Administrator, by 
regulation, to permit variations or exemptions from cer- 
tain statutory requirements. For instance, the Adminis- 
trator may promulgate regulations exempting from the 
labeling requirement as to adequate directions for use, 
any drug or device with respect to which that requirement 
is not necessary for the protection of the public health.” 
Although these regulations have legal consequences, hence 
may be said to have the force and effect of law, they con- 
fer relaxing or dispensing powers upon the Administra- 


13 Sellers and Grundstein, supra note 8 at 177-179. 
14 § 502 (f). 
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tor. On the other hand, a regulation establishing a defi- 
nition and standard of identity for a food increases the 
statutory requirement, in that a food cannot be deemed 
misbranded under section 403 (g) until such a regulation 
has been promulgated. 

Naturally, a procedural pattern as unique as that con- 
tained in the Food, Drug and Cosmetic Act raises many 
important questions as to its validity in the administration 
of this particular regulatory statute, as well as in its rela- 
tion to administrative procedure in general. The sound- 
est basis for an evaluation of the procedure outlined in 
section 701 (e) is a pragmatic study of actual experience 
in rule-making under its provisions during the period 
since the Act went into operation. 


II. THE PROCESS OF RULE-MAKING UNDER 
SECTION 701 (e) 


General Considerations 


The proceedings under section 701 (e) are governed 
by rules of practice promulgated by the Secretary of 
Agriculture just prior to the transfer of the F. & D. A. to 
the Federal Security Agency, and published in the Fed- 
eral Register on June 26, 1940."° These rules of practice 
superseded an earlier set of rules issued in January, 
1939,° and amended the following July.” The innova- 
tions in the revised rules of practice relate primarily to 
the post-hearing procedure.” The rationale behind these 
changes will be discussed below in the description of the 
post-hearing procedure in section 701 (e) proceedings. 

155 F. R. 2379. The present rules of practice do not provide a procedure to 
govern the formulation of regulations contemplated by § 404 (a) of the Act. 

164 F. R. 223. 

174 F, R. 3401. 

18 This revision was based upon suggestions contained in the monograph pre- 
viously mentioned, which was prepared by Ashley Sellers, Head Attorney, Office 
of the Solicitor, and Nathan Grundstein, Research Assistant, at 211-218, espe- 
cially. This monograph is one of a series of studies made of the regulatory 
procedures of the Department of Agriculture. It is invaluable for an under- 
standing of the background and problems with respect to administrative proce- 


dure under the Act, including rule-making under § 701 (e). Unfortunately, 
the study has had only a limited circulation. 
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Of the hearings already completed,” four have dealt 
with the listing and certification of coal-tar colors,” three 
of them amendment proceedings. One hearing related to 
regulations prescribing informative labeling for special 
dietary foods.” One dealt with proposed regulations re- 
lating to the designation of derivatives of certain drugs as 
habit-forming, for the purpose of requiring label state- 
ments.” All of the other hearings have dealt with regula- 
tions establishing definitions and standards of identity and 
standards of quality and fill of container for foods. No 
proceedings have been instituted as yet with respect to 
any of the other classes of regulation subject to section 
701 (e) procedure, although preliminary work has been 
done in connection with other types, including regula- 
tions establishing an emergency permit control system for 
foods, and establishing tolerances for poisonous ingredi- 
ents in food. Consequently, most of the experience to 
date in rule-making under section 701 (e) has been in 
connection with the establishment of food standards. 


Pre-Hearing Procedure 


The Act requires only that the notice of hearing shall 
set forth the proposal “in general terms.” As a matter of 
administrative policy, the practice has been to formulate 
the proposed regulation in specific terms prior to the 
hearing, and to publish the detailed proposal in the no- 
tice, in order to direct the hearing to more definite issues. 
Since the formulation of the proposed regulation is a part 
of any proceeding under section 701 (e), although it is 
not dealt with in the rules of practice, a short account of 
the pre-hearing procedure is essential in a description of 


19 The proceedings have been grouped under F. D. C. docket numbers. Ref- 
erences hereafter made to specific proceedings will be by docket number. Refer- 
ences to the transcribed record of testimony at the hearing will be made by use 
of the letter “R,” followed by the page citations. 

20F, D.C. 4, F. D.C. 9, F. D. C. 13, and F. D. C. 14. 

21F, D. C. 24. 


22 F. D.C. 30. 
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rule-making under section 701 (e). Briefly, with re- 
spect to proposed definitions and standards for foods, the 
task of formulation is delegated in the first instance to an 
advisory Food Standards Committee, appointed by the 
Administrator, and directly responsible to the Commis- 
sioner of the F. & D. A. The Committee is composed of 
six persons, who elect their own chairmen; a secretary 
is provided by the F. & D. A. 

The Committee does not participate in the consulta- 
tions preceding the exercise of discretion by the Commis- 
sioner of the F. & D. A. on behalf of the Administrator as 
to what food products should be standardized. The work 
of the Committee does not begin until that decision has 
been made. Instead of being a participant in the formu- 
lation of policy, the Committee is primarily an investiga- 
tory agency. Upon the basis of data collected by it, the 
Committee formulates and presents to the Commissioner 
of the F. & D. A. a proposed standard for the particular 
food or foods being standardized. Information for this 
purpose may come from several sources. All the data in 
the possession of the Food and Drug Administration are 
available to the Committee. Some material may be ob- 
tained from the states. Individual manufacturers in the 
trade and trade associations may present information and 
recommendations. Field investigations conducted by the 
personnel of the F. & D. A. are important sources of use- 
ful information. 

In addition to these channels of information, the Com- 
mittee may hold an “open meeting,” announced to the 
trade, for fact finding purposes. The open conference 
supplements closed conferences with individual interested 
persons. The “open meeting” is a forum, conducted in 
an informal manner, for the discussion of the subject of 
the projected standardization. The Committee receives 
written statements and hears interested persons who ap- 


23 See Sellers and Grundstein, supra note 8 at 186-194, for a more detailed de- 
scription of the pre-hearing procedure. 
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pear. Testimony is not under oath and there is no cross- 
examination of witnesses. The only restriction on the dis- 
cussion is that it must be relevant. Trade groups often 
present detailed proposals for the projected standard. At 
the “open meeting,” the Committee does not indicate what 
its own tentative proposals are. Written briefs are often 
received by the Committee following the close of the 
“open meeting.” 

With all the information gathered by these devices, the 
Food Standards Committee frames tentative proposals, 
which are submitted to the Commissioner of the F. & D. A. 
together with the supporting data. —The Commissioner is 
at liberty to accept, reject, or modify the proposals as 
recommended by the Committee. Finally, the proposed 
standard is whipped into the form in which it appears in 
the notice of hearing by the F. & D. A. staff with the legal 
advice of the Assistant General Counsel’s office.* 


Besides being authorized to hold a hearing upon his 


own initiative, the Administrator is instructed to hold a 
hearing upon a proposal to issue, amend, or repeal a reg- 
ulation “upon an application of any interested industry 
or substantial portion thereof stating reasonable grounds 
therefor.” When the proceeding is initiated by an indus- 
try application for a hearing, as has been the case in sev- 
eral amendment proceedings, the proposal as it appears 
in the notice of hearing is in substantially the form in 
which the industry group submitted it. 


*4 Although the proposed regulation is usually complete, sometimes blanks 
are left to be filled in after the hearing on the basis of the testimony there pre- 
sented. For instance, in the Chocolate Products proceeding, F. D. C. 26, the 
proposal relating to ‘chocolate liquor read that “the finished chocolate liquor 
contains not less than — per cent (to be fixed within the range of 50 per cent 
to 53 per cent) and not more than — per cent (to be fixed within the range 
of 58 per cent to 61 per cent) of cacao fat... .” 5 F. R. 4153. In the Oleo- 
margarine proceeding, F. D. C. 25, although the proposed regulation was stated 
in specific terms, it was followed in the notice of hearing by a statement that 
“In connection with the foregoing proposal evidence will be received with re- 
spect to the use of other optional ingredients, including ta" other than 
lecithin which have effects similar to those of lecithin.” 5 F. R. 4058. Only in 
one amendment proceeding has the proposal actually been stated in general 
terms. F. D.C. 23, 5 F. R. 2879. 
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The proposal controls the scope of the hearing only in 
a general sense. It serves as a focal point for the presen- 
tation of testimony, but the regulation resulting from the 
proceeding may differ substantially from the proposal as 
submitted at the opening of the hearing. In order to 
make it plain that the hearing is not to be confined to a 
consideration of the precise details of the proposed regula- 
tion, and to emphasize the tentative nature of the propos- 
al, the notice of hearing customarily contains a statement 
that the proposed regulation is ‘‘subject to adoption, rejec- 
tion, amendment, or modification, in whole or in part, as 
the evidence of record at the hearing may require.” ** 

The notice of hearing, which sets forth the proposal, 
also specifies the place for the public hearing and the 
time, not less than thirty days after the date of the notice, 
except in the case of regulations issued under section 
404 (a). Usually the designation of the presiding officer 
for the hearing is included in the notice. The notice of 
hearing is published in the Federal Register, as provided 
in the rules of practice. Notice is also given by means of 
press releases, and by mail to a list of persons who have 
specifically asked to be sent copies of notices. 


The Hearing 


All of the hearings to date have been held in Wash- 
ington, most of them in the South Building of the Depart- 
ment of Agriculture, where the offices of the F. & D. A. 
are located. The hearings are conducted in an informal 
manner. The lack of a well-equipped hearing chamber, 
and the large number of participants in the hearings, ac- 
centuate the atmosphere of informality. 

The government is represented at each hearing by the 
presiding officer and the attorney representing the 


F. & D. A., in addition to expert witnesses from the staff 
of the F. & D. A. 


25 For an ‘y°% see the notice of hearing in F. D. C. 24 (Chocolate Prod- 
ucts), 5 F. R. 4152. 
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The presiding officer is always a lawyer, selected from 
the staff of the Office of the General Counsel of the Fed- 
eral Security Agency. The same individual may serve as 
the presiding officer at one hearing, and as the F. & D. A. 
attorney at another. However, there is a tendency toward 
specialization. No particular effort is made to isolate the 
presiding officer at a hearing from the lawyer acting as 
attorney for the F. & D. A., although as a matter of prac- 
tice a certain reserve is maintained by the presiding offi- 
cer and the F. & D. A. attorney during the pendency of a 
proceeding. : 

The lawyer designated as the presiding officer at a 
hearing does not participate actively in the pre-hearing 
procedure. He does not assist in the formulation of the 
proposed regulation, nor in the preparation of the testi- 
mony to be presented by the F. & D. A. witnesses. A gen- 
eral familiarity with the subject matter of the hearing is 
expected of him, however, and if he lacks it from expe- 
rience in previous hearings of a similar character, he may 
acquire it through conversations with the F. & D. A. tech- 
nical experts and the study of textbooks on the subject, as 
well as from other sources. 

The presiding officer is designated by the Administra- 
tor, and acts for him in the conduct of the hearing, by 
authority of section 701 (c) of the Act.* The rules of 
practice instruct the presiding officer “to administer oaths, 
examine witnesses, and receive evidence, and to rule upon 
the admissibility of evidence and other matters that arise 
in the course of the hearing. . . .” * Other powers speci- 
fically assigned to the presiding officer appear scattered 
through the rules of practice, such as power to adjourn 
the hearing, permit deviations from the regular order of 
procedure, and make corrections in the transcript of the 
testimony. 


26 “Hearings authorized or required by this Act shall be conducted by the 
Secretary (Administrator) or such officer or employee as he may designate for 
the purpose.” 

275 F. R. 2379. 

3 
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In practice the presiding officer takes an active part 
in the proceedings at the hearing. He exercises freely the 
right to examine witnesses. He usually guides the testi- 
mony of consumer witnesses, and questions witnesses who 
appear with prepared statements as to their qualifications, 
and as to other points which the statement may have neg- 
lected. Often the presiding officer asks questions to se- 
cure information for himself. He may step in to clarify 
an ambiguous question or answer, or come to the assist- 
ance of a non-lawyer in the framing of a question. 

The attorney representing the F. & D. A. is also from 
the Office of the General Counsel. His function is to act as 
advocate for the position taken by the F. & D. A. witnesses 
in their testimony at the hearing. He is an active partici- 
pant in the pre-hearing preparation of the testimony of 
F. & D. A. witnesses, involving conferences with members 
of the F. & D. A. administrative staff, as well as with the 
technical experts who take the stand. At the hearing, 
these expert witnesses are examined by the F. & D. A. 
attorney. He conducts the cross-examination of witnesses 
presented on behalf of other interested persons. Objections 
and motions on behalf of the F. & D. A. are made by this 
attorney. He engages in colloquy with counsel represent- 
ing other interested persons at the hearing. Usually, after 
the hearing, he submits written argument to the presiding 
officer in support of the position taken at the hearing by 
the F. & D. A. witnesses. This action concludes his active 
participation in the proceeding, since he does not play a 
major role in the preparation of the proposed order. 


The Act provides that “any interested person may be 
heard in person or by his representative.” * The rules of 
practice require that appearances must be filed in writing 
with the presiding officer, on blanks provided for that 
purpose. The presiding officer may request information 
in addition to that called for in the prepared form, from 


28 § 701 (e). 
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any interested person or representative who files an ap- 
pearance. Witnesses present at the hearing merely to 
testify on behalf of interested persons need not file appear- 
ance slips. Persons whose appearances are noted may 
file written argument at the close of the hearing, are sent 
copies of the Federal Register containing the proposed 
order, and may file exceptions to the proposed order. 

Since many of these regulations are of vital interest to 
numerous trade groups, and the term “any interested per- 
son” is probably broad enough to embrace any individual 
as a consumer, the hearings are widely attended. Hardly 
ever are there less than twenty-five appearances at a hear- 
ing; usually the number is nearer fifty; in a few of the 
major hearings the number of appearances has exceeded 
one hundred. 


A sizeable proportion of the interested persons who 
appear at the hearings are unrepresented by counsel. Con- 
sumer witnesses almost always testify without benefit of 
counsel. Individual members of the trade frequently 
appear to present testimony in person without counsel. 
Sometimes a non-lawyer who is well versed in the tech- 
nical problems involved in the hearing, will act as counsel 
for other interested persons. Large concerns, however, 
are usually represented by their own attorneys. Trade 
associations, and other large industry groups, ordinarily 
retain counsel to handle the presentation of their testi- 
mony. Certain Washington lawyers apparently special- 
ize in F. & D. A. proceedings, so that many of the same 
individuals appear as counsel for different clients at dif- 
ferent hearings. ‘The existence of such a group, whose 
members are thoroughly familiar with these proceedings, 
tends to make the conduct of the hearings easier, although 
at the same time it probably places newcomers at a disad- 
vantage because of lack of experience. 


Since the hearings are not of an adversary character, 
the number of participants is usually large, and the range 
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of controversy is often broad, the determination of a 
suitable order of procedure for the smooth conduct of the 
hearing presents a problem of the first magnitude. 

The revised rules of practice specify the order of pro- 
cedure in some detail. At the opening of the hearing, the 
presiding officer is instructed to have noted on the record 
his designation as presiding officer and the notice of the 
hearing. This is done by filing as an exhibit for the rec- 
ord a copy of the Federal Register in which the notice 
and designation appeared. In case the designation was 
not published, the presiding officer files as an exhibit the 
order of the Administrator designating him to preside. 
Usually, in addition, the presiding officer, when he opens 
the hearing, makes a short statement as to the purpose 
and conduct of the hearing.” This may include a survey 
of some of the most salient points in the rules of practice, 
emphasis on the tentative nature of the proposed regula- 
tion, and a reminder of the statutory requirement that the 
final regulation be supported by substantial evidence of 
record at the hearing. 

According to the order set forth in the rules of practice, 
evidence is received first with respect to the proposal in 
general, “including such matters as its historical back- 
ground, the reason for the proposal, and its probable ef- 
fect.” °° Evidence with respect to specific terms of the 
proposal follows. The proposal is read and considered 
section by section in a sequence to be determined by the 
presiding officer. At each stage of the hearing, whether 
general or specific, evidence is received first in support of 
the proposal, followed by evidence opposing the proposal. 

The presiding officer is authorized to permit deviations 
from the order of procedure specified in the rules of prac- 
tice, which is intended only as a general guide for the 
orderly conduct of the hearing. In most of the hearings, 
deviations from the specified order of procedure are found 


29 For an example, see F. D. C. 5-I-A (Canned Peaches), R, pp. 10-16. 
305 F. R. 2379. 
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necessary or advantageous. Generally the order of pro- 
cedure is determined in rough outline by an off the record 
discussion at the beginning of the hearing. After the 
order to be followed has been tentatively agreed upon by 
the interested persons at the hearing, the presiding officer 
makes a short statement for the record outlining the order 
in which the testimony is to be presented.” In one in- 
stance, the discussion as to the order of procedure was 
transcribed and segregated in a “general” record.” The 
awkwardness of this device and the absence of any need 
to have the informal discussion made a part of the perma- 
nent record suggested that this experiment not be con- 
tinued. 


Variations upon the order of procedure suggested by 
the rules of practice occur for numerous reasons. Some- 
times the proposal is such that it is not necessary to cover 
it in general terms. Instead of covering the proposal sec- 
tion by section, often it is more convenient to allow each 
witness to complete his testimony when he takes the stand, 
rather than be recalled to testify as to each section. Ex- 
ceptions are made many times to accommodate an out-of- 
town witness who is pressed for time, by permitting him 
to testify out of order. This is particularly true of wit- 
nesses who appear with prepared statements dealing with 
subjects of minor importance at the hearing. Every con- 
sideration is given to consumer witnesses in order to allow 
them to take the stand at their convenience. Instead of a 
section by section presentation of testimony, the testimony 
may be presented according to sponsoring groups, with 
government witnesses followed by witnesses presented by 
the industry, then by witnesses appearing on behalf of 
the consumer. Sometimes the proposal is divided accord- 
ing to subject matter, so that witnesses are heard first on 
the identity of the product being standardized, followed 


“an example, see F. D. C. 23 (Canned Fruit Amendment—Sugar), R, 
pp. 12-15. 


82 F. D. C. 7—General (Milk Products). 
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by the witnesses testifying concerning optional ingredi- 
ents contemplated by the proposal, and finally those con- 
cerned with the label requirements. 

In the hearings held since the revised rules of practice 
were issued in June, 1940, the Flour * hearing followed 
most closely the order of procedure specified in the rules. 
The first week of the Dietary Foods “* hearing was re- 
served for the testimony of witnesses presented by the 
F.& D. A. Each witness covered the proposal section by 
section, instead of being called back to testify on each 
section. The F. & D. A. witnesses were followed by wit- 
nesses appearing on behalf of various industry groups, 
and a statement by a consumer witness. Following an 
adjournment at the request of the dairy industry, its wit- 
nesses were heard at the reconvened hearing, together with 
several other consumer witnesses. At several points dur- 
ing the proceedings, off the record discussions were held 
to decide more specifically upon the presentation of the 
immediately following testimony. At the opening of the 
Chocolate Products *° hearing, it was agreed that the gov- 
ernment witnesses should be heard first. Then would 
come witnesses presented on behalf of the chocolate indus- 
try, by the trade association of the industry and by indi- 
vidual manufacturing concerns. Witnesses advocating the 
inclusion of certain optional ingredients in the standard 
were to follow, with testimony concerning sweetening in- 
gredients reserved to the last. Consumer witnesses were 
to be allowed to testify at their convenience, and provision 
was made for the inclusion of a statement on behalf of the 
International Association of Ice Cream Manufacturers, 
which was interested in a particular aspect of the pro- 
posed regulation. During the course of the hearing, 
additional readjustments as to the order of procedure were 
made as circumstances required. When the industry is 

88 F. D.C. 21. 


34 F. D. C. 24. 
35 F. D.C. 26. 
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particularly well organized and in substantial agreement, 
as was the case at the Oleomargarine * hearing, the indus- 
try may be given freedom to determine the order in which 
its witnesses appear, thus eliminating the need for any 
extended discussion at the hearing as to the order of pro- 
cedure to be followed. 

The witnesses who are presented by the attorney repre- 
senting the F.& D.A. usually are members of the technical 
staff of the F. & D. A., although occasionally he may pre- 
sent expert witnesses from outside the government service. 
The same individuals appear frequently at different hear- 
ings on related subjects. The same experts are likely to 
testify, for instance, at all of the hearings dealing with 
canned foods, or at those dealing with dairy products. 
Ordinarily these witnesses give testimony in support of 
the proposed regulation as it appeared in the notice of 
hearing. Never do they appear as the formulators or as 
the advocates of the proposal as such, however, and some- 
times they suggest changes in the proposal. Where blanks 
have been left in the proposal, these witnesses usually 
testify as to how the blanks should be filled in. Although 
they are always in substantial agreement as to the proper 
content of the regulation, the government witnesses may 
not agree as to minor details. 

The testimony of F. & D. A. witnesses is given in ques- 
tion and answer form, the examination being conducted 
by the F. & D. A. attorney. The questions and answers are 
usually prepared in advance, and written out, the witness 
and counsel each being provided with a copy at the hear- 
ing. Most of the questions asked are broadly worded, de- 
signed merely to guide the testimony, although in some 
instances the questions have dealt with details.” The Act 
requires that the final regulation be supported by sub- 
stantial evidence of record at the hearing. Consequently 
the F. & D. A. witnesses feel obligated to spread upon the 


36 F. D.C. 25. 
37 For example, see F. D. C. 8 (Canned Vegetables). 
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record testimony to back up every part of the proposed 
regulation, whether it is controversial or not. Even though 
the testimony presented to uphold such non-controversial 
items be sketchy, this is a time consuming process. 

To shorten the time required for the basic testimony of 
the F. & D. A. witnesses at the hearings, it was suggested 
at two of the hearings,** by counsel for the National Can- 
ners Association, that the testimony of the F. & D. A. ex- 
perts should be prepared in the form of a mimeographed 
statement and made available shortly before the hearing, 
thus avoiding the need for oral presentation at the hear- 
ing. The witnesses whose testimony had been thus pre- 
sented in written form would be present at the hearing, 
so that controversial points in their testimony might be 
picked out for cross-examination by interested persons.” 
This suggested innovation has not been tested in any pro- 
ceeding, although it has been seriously considered. 

Industry witnesses generally follow the witnesses ap- 
pearing for the F. & D. A., unless the hearing is upon a 
proposal sponsored by the industry, in which case the in- 
dustry witnesses testify first, in support of the proposal. 
Most industry witnesses are examined by either legal or 
lay counsel. If such a witness does not appear with coun- 
sel, his testimony usually takes the form of a prepared 
statement read into the record, supplemented by questions 
asked by the presiding officer or by other persons at the 
hearing. Such statements have a tendency to be argumen- 
tative.*° 

Elements in the affected industry holding similar views 
on the controversial issues at the hearing usually codperate 
in presenting testimony. If all portions of the industry 
to be regulated are in substantial agreement as to the at- 


38 F. D. C. 5-IV-B (Canned <_ Stine R, pp. 51, 101; F. D.C. 6-A 
(Canned Peas—Identity), R, p. 27. 


38 This device was also recommended by Sellers and Grundstein, supra note 
8 at 219. 


4° This tendency was noted on the record by the presiding officer in F. D. C. 
7-E (Dried Skim Milk), R, p. 437. 
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titude to be taken toward the proposal, the presentation 
of testimony by industry witnesses is much simplified. 
This was the case at the Oleomargarine“ hearing, for 
example. In such an instance the issue, if there is one, 
between the position of the F. & D. A. experts and that 
taken by the industry witnesses, is clearcut. It may happen, 
however, that the industry concerned is itself split into 
warring factions in disagreement as to how the regula- 
tion should be drawn up. At the Cream Cheese “ hearing 
the industry was divided into two camps, one group of 
manufacturers favoring a high fat content and low mois- 
ture content for cream cheese, the other insisting on a 
lower minimum fat content and higher maximum mois- 
ture content. The chocolate industry was broken into 
several different segments over the proposed standards of 
identity at the Chocolate Products * hearing. Conflicts 
of interest of this kind in the industry involved greatly 
prolong the hearing, and create difficult issues for the 
regulatory agency to resolve in the final regulation. 


Many of the proposed standards of identity name cer- 
tain optional ingredients which are to be permitted in the 
product being standardized. Controversy over optional 
ingredients has been the central issue at several hearings, 
and an important item at others. Hence the presentation 
of testimony advocating the inclusion or exclusion of 
optional ingredients consumes much time at the hearings. 
The relative merits of cane or beet sugar (sucrose) and 
refined corn suger (dextrose) as sweetening ingredients 
for food products have been discussed again and again 
at different hearings. Testimony was presented at length 
on behalf of lecithin and similar substances in oleomar- 
garine and in chocolate products. At the Cream Cheese “ 
hearing exhaustive testimony was given in favor of recog- 
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nizing calcium propionate as an optional ingredient in 
cheese, to retard mold growth. The question of label 
statements as to the use of optional ingredients is a recur- 
rent one. For the most part, the testimony on behalf of 
these optional ingredients is from witnesses with very 
high technical qualifications, it is conducted by skillful 
lawyers, and it is very thorough. 

Every encouragement is given at these hearings to tes- 
timony by witnesses appearing on behalf of the consumer. 
The F. & D. A. witnesses, of course, may be considered as 
representative of consumer interests. Witnesses from out- 
side the F. & D. A., however, appear at almost every hear- 
ing to speak for the consuming public. The consumer 
witnesses usually take the stand toward the end of the 
hearing, after they have had the benefit of listening to 
the foregoing testimony by the F. & D. A. and industry 
experts. Requests by consumer witnesses to testify at 
other stages of the hearing, however, are granted as a 
general rule. 

Consumer witnesses are sponsored by a number of gov- 
ernmental agencies and private organizations. The Con- 
sumers Counsel Division of the Agricultural Adjustment 
Administration, and the Bureau of Home Economics, 
both units in the Department of Agriculture, send repre- 
sentatives to most of the hearings. —The American Home 
Economics Association is often represented,** and such 
groups as the American Association of University Wom- 

n “ and the Federated Women’s Clubs “’ send spokesmen 
to many of the hearings. Nationwide consumer organi- 






45 See F. D. C. 23 (Canned Fruit Amendment—Sugar), R, p. 1500; F. D. C. 
21 (Flour), R, p. 700; F. D. C. 5-I-B (Canned Peaches—Quality), R, p. 199; 
F. D. C. 10-A (Fruit Preserves—Identity), R, p. 1152; etc. 

46 See F. D. C. 5-I-B (Canned Peaches—Quality), R, p. 182; F. D. C. 6-B 
(Canned Peas—Quality), R, p. 280; F. D. C. 7-C (Evaporated Milk), R, p. 
949; F. D. C. 8 (Canned Vegetables), R, p. 520; F. D. C. 23 (Canned Fruit 
Amendment—Sugar), R, p. 1492; etc. 

47 See F. D. C. 1-C (Tomato Catsup), R, p. 107; F. D. C. 2-A-2 (Canned 
nae ee a R. wo 1; F. D.C. 3D (Frozen Whole Eggs), R, p. 
212; D. C. 5-I-A ee Peaches—lIdentity), R, p. 469; F. D. C. 23 
ae Fruit Amendment—Sugar), R, p. 1507; etc. 
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zations, such as Consumers Union“ and the National 
Consumers League,“ usually send witnesses to testify on 
behalf of their memberships. Occasionally a large indus- 
trial concern may put the head of its home economics 
division on the stand to testify as an expert on consumer 
problems.” Frequently witnesses appear simply as house- 
wives and consumers, not sponsored by or representing 
any organization.” 


The qualifications of the consumer witnesses vary. 
Those who appear as housewives usually have had some 
formal training in home economics, and maintain an ac- 
tive interest in consumer problems. Witnesses from the 
government bureaus are individuals with special training 
in food composition and consumer needs. The spokes- 
men for consumer organizations, in addition to technical 
training in food composition, have an intimate acquaint- 
ance with consumer attitudes and the techniques of sup- 
plying information to the consuming public. Teachers 
of home economics and professional home economics con- 
sultants are often called as witnesses by interested persons 
or appear of their own volition to comment on proposed 
regulations.” Occasionally the testimony of witnesses ap- 
pearing as consumer experts may be discounted, not for 
lack of technical qualifications, but because of a close con- 
nection with an interested industrial concern which has 
taken a definite stand on a controversial issue involving 
the question of consumer attitudes and reactions.” 


48 See F. D. C. 7-C (Evaporated Milk), R, p. 408; F. D. C. 10-A (Fruit 
Preserves—Identity), R, p. 647; F. D. C. 21 (Flour), R, p. 1942; F. D.C. 
23 (Canned Fruit Amendment—Sugar), R, p. 37; F. D. C. 24 (Special Dietary 
Foods), R, p. 773; etc. 

49 See F. D. C. 3-D (Frozen Whole Eggs), R, p. 146; F. D. C. 5-III-B 
(Canned Pears—Quality), R, p. 136; F. D. C. 6-B (Canned Peas—Quality), 
R, p. 193; F. D. C. 21 (Flour), R, p. 474; etc. 

50 See F. D. C. 25 (Oleomargarine), R, p. 281. 


51 See F. D. C. 1-B (Tomato Paste), R, p. 149; F. D. C. 2-A-1 (Canned 
Tomatoes—Identity), R, p. 66; F. D. C. 5-II-A (Canned Apricots—Identity), 
R, p. 101; etc. 

52 See F. D. C. 23 (Canned Fruit Amendment—Sugar), R, pp. 301, 866; 
F. D. C. 10-A (Fruit Preserves—Identity), R, p. 965; etc. 


58 For example, see F. D. C. 5-I-A (Canned Peaches—Identity), R, p. 443. 
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The testimony of consumer witnesses is usually brief, 
consisting of general observations as to consumer attitudes 
and desires, with some specific suggestions as to the de- 
tails of the proposal under consideration. Little infor- 
mation of a purely factual character is given, such as the 
results of a poll of consumers on a doubtful point.™ 
Rather the testimony is the opinion of experts in con- 
sumer problems and of housewives concerned over the 
composition of foods and the extent and reliability of 
label information. The testimony generally takes the 
form of a prepared statement, or of impromptu com- 
ments on the major points of contention as brought out 
by preceding testimony. Consumer witnesses have never 
appeared with counsel, although on one occasion a con- 
sumer witness, having already appeared on the stand, pro- 
ceeded to conduct the examination of several other 
consumer witnesses, by asking question to guide their testi- 
mony.” Usually the presiding officer undertakes to ques- 
tion consumer witnesses as to their qualifications, to clear 
up ambiguities in their testimony, or to elicit comment on 
points not covered. Cross-examination of these witnesses 
by other interested persons is usually not extensive, unless 
the view expressed by the witness clashes with the bulk of 
other testimony, or is in direct conflict with the attitude 
taken by an industry group. The questions are apt to deal 
more with the qualifications of the witness to speak for 
consumers in general, or with his authorization to testify 
on behalf of the organization he represents, than with 
the substance of his testimony. Representatives of con- 
sumer interests at the hearing take an active part in the 
cross-examination of the witnesses presented by the gov- 
ernment and the industry, although they frequently expe- 
rience some difficulty in framing questions so as to get the 
information they seek. 







54 At one hearing, the presiding officer expressed the need for information 
of a factual character +. cee witnesses. F. D. C. 23 (Canned Fruit 
Se WAY x 1492. 

55F, D.C. 8 (Canned Vequnites), R, p. 503. 
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The consumer representatives rarely, if ever, take part 
in the proceedings after the close of the hearing, by filing 
written argument with the presiding officer, or by filing 
exceptions to the proposed order of the Administrator, 
even though it may run counter to consumer testimony at 
the hearing. 

A verbatim report is made of the testimony at the hear- 
ing. Any interested person who wishes to testify must 
first be sworn by the presiding officer. There is no express 
statutory authorization for the Administrator to subpoena 
witnesses or require the production of documentary evi- 
dence. Whether the power to compel testimony exists as 
incidental to the power to conduct the hearing is not clear. 
There has been no occasion in which it has seemed desir- 
able to compel testimony. 

The rules of practice instruct the presiding officer to 
admit only relevant and material evidence. Ordinarily 
testimony is not directly excluded as irrelevant or imma- 
terial, although it has happened.* It is more common 
practice for the presiding officer to express doubt as to the 
relevancy, with the result that the line of testimony ques- 
tioned is stopped short or not pursued at length. In some 
instances, even though a portion of the testimony has been 
ruled irrelevant, it has been allowed to remain on the 
record. Further discretion is given to the presiding offi- 
cer to “limit the number of times any witness may testify 
to the same matter or the repetitious examination and 
cross-examination of witnesses, or the amount of corrobo- 
rative or cumulative evidence.” Sometimes testimony has 
been thus limited by the presiding officer.” More often, 
he confines himself to a hint that the testimony is going 
too far afield. It is a rule not expressed in the rules of 
practice, but observed at the hearings, that no witness is 


56 F. D.C. 5-I-A Sonne ag er yy Fe pp. 408-410; F. D. C. 6-A 
(Canned Peas—Identity), R, pp. 229-243; F. D. C. 23 (Canned Fruit Amend- 
ae R, pp. 1361 1336. 

57F. D. 5-1-A (Canned Peaches—Identity), R, p. 272; F. D. C. 23 
(Canned Fruit Amendment—Sugar), R, p. 1478; F. D. C. 7-C (Evaporated 
Milk), R, pp. 904-913. 
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required to answer questions which require the disclosure 
of trade secrets.” 

Opinion evidence is recognized by the rules of practice 
as admissible when the presiding officer is satisfied that 
the witness is properly qualified. As a matter of fact, 
most of the testimony at these hearings consists of the 
opinions of experts. The subject matter of the hearings 
makes this unavoidable. Hence the testimony of most 
of the witnesses must be evaluated in view of the qualifica- 
tions of the witness to speak with authority on the subject 
testified to, and it is essential that these qualifications be 
spread on the record. Witnesses presenting opinion evi- 
dence generally state their qualifications at the beginning 
of their testimony. If this is overlooked or the require- 
ment is not understood, the presiding officer sees to it that 
the qualifications of the witness are outlined before he 
leaves the stand. Occasionally when the professional 
standing of a witness is well known and accepted by all 
those present at the hearing, there is a tendency to con- 
dense this part of the testimony in order to save time. At 
one hearing, a witness whose expertness was unchallenged 
made no oral statement as to her qualifications. Instead, 
an excerpt from Who’s Who was copied into the record.” 
At this same hearing it was agreed that, as an exceptional 
case, the qualifications of a well known expert witness 
would be copied from the record of another hearing, be- 
cause the witness was pressed for time to catch a train. 
This device was not actually used, however, for the wit- 
ness concluded the substance of his testimony in time to 
summarize his qualifications for the record.” 


Very likely these hearings might be conducted without 
the cross-examination of witnesses being permitted. The 
legal right to cross-examine at hearings under section 701 


aa example, see F. D. C. 23 (Canned Fruit Amendment—Sugar), R, p. 


59 F. D. C. 24 (Dietary Foods), R, p. 926. 
6° [bid. at pp. 1318-1323. 
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(e) is an uncertain issue.” The policy followed thus far 
at the hearings is that any interested person in attendance 
may cross-examine any witness. Qualifications expressed 
in the rules of practice are that the questions must be 
relevant and material, and that the presiding officer may 
intervene to prevent repetitious cross-examination. Fur- 
thermore, an attempt is made to confine the cross-exami- 
nation of each witness to matters testified to by him on 
direct examination.” 


The privilege of cross-examination is freely exercised 
at the hearings. Often the cross-examination of a witness 
will take longer than his direct testimony. Abuses of the 
privilege of cross-examination sometimes seem to carry it 
beyond the point of diminishing returns, resulting in at- 
tempts by the presiding officer to place checks upon it. 
Sometimes cross-examination is limited because it is 
repetitious.” Infrequently cross-examination seems to be 
conducted in an unnecessarily antagonistic manner,” or 
it may be so argumentative as to draw a warning from the 
presiding officer." Attempts are commonly made, espe- 
cially by individuals unfamiliar with proceedings of this 
character, to testify when cross-examining a witness who 
is on the stand. In such an instance, the person at fault 
is halted, and requested to save his testimony until he takes 
the stand himself.** Another tendency is for interested 
persons to try to prove points by cross-examining wit- 
nesses presented by others, instead of producing their own 
witnesses. This device is usually unproductive, and the 
questioner is asked to prove his point through witnesses 
presented by him, or to recall the person testifying as his 


61 See Sellers and Grundstein, supra note 8 at 221-222. 

62 See remarks by the presiding officer in F. D. C. 23 (Canned Fruit Amend- 
ment—Sugar), R, pp. 355-357; F. D. C. 8 (Canned Vegetables), R, p. 251. 

63 F. D. C. 1-A (Tomato Puree), R, p. 88. 

6 F. D.C. 1-D (Tomato Juice), R, beginning at p. 26. 

85 F. D. C. 7-C (Evaporated Milk), R, p. 195. 


66 F. D. C. 5-I-A (Canned Peaches—Identity), R, pp. 502-504; F. D. C. 24 
(Dietary Foods), R, p. 396. 
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own witness later in the hearing.” ‘To avoid undue pro- 
longation of the hearing, questions on cross-examination 
are expected to be confined to matters testified to by the 
witness on direct examination. When this restriction is 
disregarded, as it frequently is, the lapse ordinarily elicits 
only a word of caution from the presiding officer, but on 
occasion the questions may be ruled out. Sometimes the 
presiding officer may be asked to intervene to halt a 
“round-robin” type of cross-examination, in which the 
same witness is cross-examined several different times by 
the same persons.” Indulgence in this practice may lead 
to an announcement by the presiding officer that no per- 
son, having indicated that his cross-examination of a wit- 
ness was completed, may rise to ask further questions of 
the same witness, unless something new was brought out 
following the earlier cross-examination, to justify the ad- 
ditional questions. 

Data such as written statements, charts, affidavits, re- 
prints from periodical or other articles, tabulations, press 
releases, advertisements, labels, photographs, administra- 
tive rulings, efc., may be offered in evidence at the hear- 
ings. Such data are first marked for identification, then, 
after a showing satisfactory to the presiding officer of 
their authenticity, relevancy, and materiality, may be re- 
ceived and marked as exhibits in evidence. Exhibits of- 
fered by the F. & D. A. witnesses are marked as “Govern- 
ment Exhibits,’ and numbered consecutively: exhibits 
offered by other interested persons appearing at the hear- 
ing are marked consecutively as “Other Parties Exhibits.” 
The rules of practice require that, if practicable, exhibits 
shall be submitted in quintuplicate. Discretion is allowed 
to the presiding officer in deciding whether or not to re- 
ceive an exhibit which is not submitted in the required 

67 F. D. C. 7-C (Evaporated Milk), R, p. 147; F. D. C. 23 (Canned Fruit 
Amendment—Sugar), R, p. 199; F. D. C. 24 (Dietary Foods), R, p. 1834. 

68 F. D. C. 23 (Canned Fruit Amendment—Sugar), R, p. 1187; F. D. C. 8 


(Canned Vegetables), R, p. 251. 
69 F, D. C. 6-A (Canned Peas—Identity), R, p. 209. 
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number of copies. In such cases, the exhibit may be read 
in evidence, or the additional copies may be required 
within a time specified by the presiding officer. Fre- 
quently the practice is followed of reading in evidence 
data that might have been introduced in exhibit form. A 
statute, report, or document referred to in the testimony 
of a witness may be incorporated into the evidence by ref- 
erence, at the discretion of the presiding officer. When 
relevant and material matter is offered in evidence in a 
report or document which also contains immaterial and 
irrelevant matter, the presiding officer may direct the 
exclusion and segregation of the immaterial and irrele- 
vant matter, insofar as practicable. 

In a few instances, there have been disputes as to the 
admissibility of certain data offered as exhibits in evi- 
dence. In one hearing, the presiding officer refused to 
receive in evidence certain tabulations, until the original 
copies of the questionnaire upon which the tabulated an- 
swers were based, were produced in the hearing room.” 
Another compilation was limited as to its probative value, 
because the original data upon which it was based were 
not present for examination by interested persons at the 
hearing.” Inthe hearings on Fruit Preserves * and Fruit 
Jelly “ trade practice rules for the industry issued by the 
Federal Trade Commission were rejected as evidence in 
hearings under the Food, Drug, and Cosmetic Act. A 
resolution adopted by the Legislature of California, pro- 
testing against a ruling issued by the Secretary of Agri- 
culture was objected to when it was offered in evidence, 
and withdrawn after protracted discussion as to its rele- 
vancy.”* 

According to the rules of practice, affidavits, if they 
are relevant and material, will be received as exhibits, 


Canned Fruit—Sugar), R, pp. 90, 145. 
anes Peas—Quality), R * 278. 


(Canned Fruit Amendment—Sugar), R, pp. 1648-1659. 
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provided they are filed with the presiding officer on or 
before the date of the opening of the hearing. Every in- 
terested person is to be permitted to examine such affida- 
vits, and to file counter-affidavits, these to be filed with the 
presiding officer within a time specified by him, not more 
than five days following the close of the hearing. The 
Administrator “will consider the lack of opportunity for 
cross-examination in determining the weight to be at- 
tached to statements made in the form of affidavit.” This 
qualification as to the probative force of affidavits appears 
in the rules of practice, and is repeated in each notice of 
hearing. Despite the requirement of the rules of practice 
that affidavits must be filed on or before the opening date 
of the hearing, it is customary to accept them if they are 
filed during the course of the hearing, provided they 
arrive in time for interested persons who are present to 
inspect them before the close of the hearing. A request 
that an affidavit be received after final adjournment of 
the hearing was refused by the presiding officer in the 


Dietary Foods ** hearing. Likewise exceptions may be 
made to the requirement that counter-affidavits be filed 
within five days after the close of the hearing, although 
very seldom is the privilege of filing counter-affidavits 
exercised. 


Numerous affidavits have been rejected as evidence be- 
cause their content was deemed irrelevant and immaterial, 
or because they had not been executed properly.” An 
affidavit was received in the Dietary Foods hearing, de- 
spite objections, because it was definitely relevant to the 
issues involved, although it contained some irrelevant 
statements and portions of it were somewhat argumenta- 
tive.” Several times letters, not in affidavit form and un- 
sworn to, have been sent into the presiding officer. Uni- 


R, p. 1448. 


to Paste), R, p. 207; F. D. C. 3-D (Frozen Whole 
. C. 24 (Dietary Foods), R, p. 842. 
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formly they are rejected as exhibits in evidence,” although 
the sender of such a letter may be given the opportunity 
to submit his statement in affidavit form, if it appears to 
be relevant. 

Affidavits are a much used means of presenting testi- 
mony at the hearings held under section 701 (e). Inter- 
ested persons who are at a distance from the place of 
hearing file affidavits in order to save the time and expense 
involved in attending the hearing. Often persons with a 
relatively minor interest in the proceeding, not warrant- 
ing attendance at the hearing in person, may testify on the 
points with which they are especially concerned through 
affidavit statements. Probably affidavits are most exten- 
sively employed to present corroborative testimony to 
supplement that given by witnesses who appear in person 
at the hearing. 

The presiding officer has authority to pass upon motions 
and objections made during the course of the hearing. 
Exceptions are noted automatically if the ruling is ad- 
verse to the person making the motion or objection. The 
rules of practice state that any objection must be made 
before the presiding officer to be relied on subsequently 
in the proceeding. At one of the early hearings,” it was 
announced by the presiding officer that an objection by 
one person would be considered as joined in by all, but 
that any person desiring to join in a motion must so state 
for the record. This ruling has been followed at subse- 
quent hearings. 

Adjournment of a hearing, as stated in the rules of prac- 
tice, is at the discretion of the presiding officer. Fre- 
quently hearings held under section 701 (e) have been 
adjourned to a later date for the receipt of additional 
testimony, or to suit the convenience of participants in the 
hearing. For instance, the Canned Fruit hearing *° was 


78 F. D. C. 23 (Canned Fruit Amendment—Sugar), R, p. 592; F. D. C. 7-E 
(Dried Skim Milk), R, p. 409; F. D. C. 24 (Dietary Foods), R, pp. 1815-1823. 

77F,. D.C. 1-D (Tomato Juice), R, p. 93. 

80 F. D. € > 
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adjourned at the request of representatives of the cane and 
beet sugar interests, to permit the presentation of further 
testimony as to sweetening ingredients in canned fruits. 
The hearing on Dietary Foods® was adjourned after 
most of the testimony was in, so that witnesses presented 
by the dairy industry might be allowed to testify at a 
later date. The Flour” hearing, after several days of 
testimony, was adjourned until the following month, for 
the presentation of more evidence relating to the vitamin 
content of flour, as well as to other issues. For the con- 
venience of all concerned, adjournment was taken over 
the Christmas holidays in the Chocolate Products * hear- 
ing. A motion made at the Sugar Amendment “ hearing, 
on behalf of a large number of canners, that the hearing 
be adjourned until after the close of the canning season, 
was denied, however. 

Unless he expressly authorizes it by announcement at 
the hearing, oral argument is not permitted before the 
presiding officer at the close of the hearing, according to 
the rules of practice. It is, in fact, never allowed. In- 
stead, all interested persons are specifically given the right 
to file written argument within a period announced at the 
hearing by the presiding officer. The length of this pe- 
riod varies from hearing to hearing, and extensions of 
time are readily granted. In a few small hearings on 
minor amendments, the privilege of filing written argu- 
ment has been dispensed with, with the consent of all 
persons at the hearing, in order to speed the procedure. 
The written argument must be based solely upon evidence 
received at the hearing, and must cite the pages of the 
transcript where the evidence relied upon occurs. Al- 
though the rules of practice do not extend any right to 
file proposed findings of fact, some of the presiding offi- 


81 F, D.C. 24. 
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cers request that proposed findings accompany the writ- 
ten argument. 

Suggested corrections to the stenographic transcript of 
the testimony at the hearing are usually made in writing 
to the presiding officer after the close of the hearing. In- 
frequently, corrections of mistakes in the transcript have 
been made orally at the hearing,” but this practice seems 
to have been abandoned as wasteful of time and as caus- 
ing an unnecessary cluttering up of the record. The pre- 
siding officer has authority to accept or reject such 
suggested corrections. The provision of the rules of prac- 
tice setting a maximum of three days after the completion 
of the testimony as the period within which suggested 
corrections must be offered in order to be considered, is 
not strictly enforced. 

As soon as practicable after the close of the hearing, the 
record of the hearing is filed with the hearing clerk in 
the Assistant General Counsel’s office. This record in- 
cludes the transcript of the testimony and any exhibits 
received in evidence, together with written argument filed 
with the presiding officer. Copies of the transcript of 
the testimony and of the exhibits, as well as the files con- 
taining the written argument, are open to public inspec- 
tion at the hearing clerk’s office. Any person is entitled 
to secure a copy of the record of any part of it upon appli- 
cation to the hearing clerk and payment of the costs in- 
volved. 

Post-Hearing Procedure 

Prior to the revision of the rules of practice in June, 
1940, the presiding officer, within a “reasonable time” 
after the period allowed for the filing of written argu- 
ment, prepared a report containing suggested findings of 
fact and the draft of a proposed regulation. This report 
of the presiding officer was published in the Federal Reg- 
ister, and a copy of that issue of the Register was mailed 
to each of the persons who had filed an appearance at the 


85 See F. D. C. 7-C (Evaporated Milk). 
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hearing. Within ten days after the receipt of the copy 
of the Federal Register in which the report was published, 
any interested person could file written objections or ex- 
ceptions to the report. 

The report of the presiding officer was his own per- 
sonal product. Often it was drafted without any assist- 
ance from or consultation with other officials in the 
F. & D. A. or the Department of Agriculture. It repre- 
sented the presiding officer’s own evaluation of the 
testimony adduced at the hearing, translated into sug- 
gested findings and a proposed order. Since the Secre- 
tary and not the presiding officer had authority to issue 
the order in its final form, the regulation might reflect a 
difference of opinion between the Secretary and the pre- 
siding officer as to the weight to be given to testimony or 
as to considerations of administrative policy. This situa- 
tion was quite possible under the statute, which required 
only that the findings be based upon substantial evidence. 
Since the evidence might form a basis for reaching any 
one of several possible findings, conveivably more than one 
set of findings might be supported by substantial evidence 
of record at the hearing. If the presiding officer were 
free from the need to consult with the administrative ofh- 
cials whose views were apt to be reflected in the Secre- 
tary’s final order, his report might not be a reliable 
indicator of the intentions of the Secretary. Asa result in- 
terested persons who filed exceptions to the report of the 
presiding officer might be misled and in effect denied the 
opportunity of objecting to the regulation contemplated 
by the Secretary and embodied in the order issued by him. 
Moreover, public confidence in the validity of the final 
order might be decreased if it indicated a difference of 
opinion between the presiding officer and the Secretary.” 

86 Actually variations between the report of the presiding officer and the final 
order of the Secretary were usually not substantial, although in one instance the 
Secretary failed to follow the recommendations of the presiding officer with 


respect to the most controversial and hotly contested issue at the hearing. 
F. D.C. 5. 





RULE-MAKING UNDER THE FOOD AND DRUG ACT 439 


Considerations of this character led to the suggestion, 
made by Sellers and Grundstein in their monograph on 
F. & D. A. procedures,” that the report of the presiding 
officer be eliminated. In line with this recommendation, 
the presiding officer’s report has been replaced, under 
the revised rules of practice, by a “proposed order,” which 
is issued by the Administrator within a “reasonable time” 
after the filing of the record of the hearing. The pro- 
posed order is served upon the interested persons who 
appeared at the hearing, by publication in the Federal 
Register and by mail. The revised rules contain a proviso 
that if, “after examination of the record of the hearing, 
the Administrator finds that no controversy with respect 
to the subject of the hearing exists between the persons 
who appeared thereat, and that such action will promote 
the purposes of the Act, the Administrator will issue a 
final order in lieu of issuing a proposed order in accord- 
ance with this section.” Thus far has the proposed order 
been dispensed with in no proceeding. 


The proposed order contains tentative findings of fact 
and a tentative draft of the regulation itself, prepared in 
the same form as that used in the final order. It is in- 
tended to embody the considered judgment of the Admin- 
istrator and his advisers in the F. & D. A., and to have 
finality as far as the government is concerned, subject only 
to modifications which may be made on the basis of excep- 
tions filed to it by interested persons. Consequently, it is 
the product of careful study and consultation on the part 
of members of the administrative staff. Although the 
presiding officer still takes an active part in the prepara- 
tion of the proposed order, it is primarily as a legal ad- 
viser, and as the recipient of testimony at the hearing, 
who can assist the administrative technicians in the task 
of making findings of fact and drafting the regulation. 
Among the other participants connected with the 


87 At 215-218. 
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F. & D. A. are technical experts, including those who ap- 
peared at the hearing, and members of the F. & D. A. staff 
concerned with policy formulation and execution. After 
approval by the assistant general counsel of the Federal 
Security Agency, who is in charge of the legal work of 
the F. & D. A., and by the Commissioner of the F. & D. A., 
the proposed order is transmitted, together with the rec- 
ord of the proceeding, to the Office of the Administrator. 
There it is passed upon by the general counsel of the Fed- 
eral Security Agency, members of the Administrator’s 
staff, and by the Administrator or the Assistant Adminis- 
trator. The Administrator may make revisions in the 
proposed order, usually only after consultation with 
F. & D. A. officials. The proposed order as finally ap- 
proved is issued over the signature of the Administrator 
or the Assistant Administrator.” 

Within a time specified in the proposed order, but not 
to exceed twenty days from the time of the issuance of the 
order, any interested person who filed an appearance at 
the hearing may file exceptions to the proposed order. 
These exceptions must point out with particularity the 
alleged errors in the proposed order, and must cite the 
pages of the transcript or the exhibit upon which each 
exception is based. A memorandum brief in support of 
the exceptions may accompany them. Often the excep- 
tions and the briefs filed with them constitute rather bulky 
documents, since they are prepared in a careful and de- 
tailed manner. 

The rules of practice do not provide for oral argument 
before the Administrator. The written argument accom- 
panying the exceptions has been deemed sufficient, and 


88 In an order dated May 26, 1941, the Administrator delegated to the As- 
sistant Administrator “the authority to perform any of the duties and functions 
and to exercise any of the powers” vested in the Federal Security Administrator 
under the provisions of Reorganization Plan No. IV and of the Federal Food, 
Drug, and Cosmetic Act. 6 F. R. 2593. The order was based on an opinion 
of the Attorney General, dated March 12, 1941, holding that such authority 
might be delegated. 
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requests for formal oral argument before the Administra- 
tor have been refused. : 

The final order is issued by the Administrator, after 
any exceptions have been received and considered. The 
order contains findings of fact and the text of the regula- 
tion. It is published in the Federal Register, and mailed 
to interested persons who filed appearances at the hearing. 
A copy of the final order is also filed with the hearing 
clerk for public inspection. 

The Act provides that a regulation contained in an 
order issued in a section 701 (e) proceeding may not take 
effect prior to the ninetieth day after the order is issued, 
except that the Administrator may specify in the order 
an earlier effective date, if he finds that emergency con- 
ditions exist necessitating an earlier effective date, and if 
he specifies in the order his findings as to such conditions. 
The orders as they are issued state that the regulation is 
to become effective on the ninetieth day after the order 
is published in the Federal Register. The emergency pro- 
vision has never been used. 


Amendment and Repeal of Regulations 


Section 701 (e) requires the same basic procedure for 
the amendment or repeal of existing regulations as for 
the issuance of original regulations. 

To date no hearing has been held on a proposal to 
repeal an existing regulation. Nine hearings have been 
held on proposals amending regulations already in effect. 
Of these, three*® dealt with proposed changes in the list 
of certified coal-tar colors contained in an order issued 
following an earlier hearing.” 

The remaining hearings have dealt with proposed 
amendments to regulations setting up standards of iden- 
tity, quality, and fill of container for foods. One proposal 
was for a change in the common or usual name of a prod- 


seF. D.C. 9, F. D. C. 13, and F. D. C. 14. 
90 F, D.C. 4. 
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uct which had been standardized, by the inclusion of the 
term “red tart” as a synonym for “red sour” in identifying 
a certain variety of cherries used in canning.” Two of the 
hearings were on proposals providing for additional op- 
tional ingredients in foods which had been standardized. 
An amendment to the standard of identity for canned 
tomatoes was adopted, permitting the addition of a minute 
quantity of calcium chloride, for the purpose of firming 
the tomatoes, provided the fact of the presence of the 
added calcium chloride was declared on the label.” A 
proposal advocating that the standard of identity for to- 
mato catsup be amended so as to permit the addition of 
benzoate of soda as a preservative, was rejected.” 

In two instances hearings have been held on proposals 
for the correction of mistakes in existing regulations due 
to oversight or to the misconstruction of testimony at an 
earlier hearing. In each case the suggested modification 
was made. One amendment changed the method of count- 
ing cherry pits and pit fragments in determining whether 
or not the amount of pits present in canned cherries ex- 
ceeds the tolerance for pits set up in the standard of qual- 
ity.“ The other amendment, to the standard of identity 
for canned asparagus, changed the lengths for asparagus 
units used in canning, because, due to a misconstruction of 
testimony, the measurements specified in the regulation 
which had been issued were too long for the cans used in 
the trade.” 

An extended hearing” has been held on amendments 
to the standards of identity for several canned fruits. The 
bulk of the testimony at the original hearings had dealt 
with the question of the sweetening ingredients used in 
the liquid packing media in the canned fruits. Following 
an appeal for judicial review of the regulations as they 
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were issued, the Administrator suspended the operation of 
certain provisions of the regulations pending the outcome 
of this new hearing. The proposal contained in the no- 
tice of hearing was not detailed, but merely specified the 
subjects, which related primarily to the “sugar” issue, on 
which testimony would be received at the hearing. The 
taking of testimony at this amendment hearing covered 
a period of over two weeks; the proposed order in the 
proceeding has not yet been issued. 

Except for this exceptional amendment proceeding, the 
amendment hearings have shown similar characteristics. 
All the proposed amendments upon which these hearings 
were held were sponsored by industry groups and not by 
the F.& D. A. Either not many persons were directly af- 
fected by the subject of the hearing, or the point at issue 
was of relatively minor importance. As a consequence, 
the number of appearances at these hearings has been 
much smaller than at most of the other hearings held un- 
der section 701 (e), and none of the hearings has lasted 
for longer than one day. Because of the type of issues in- 
volved, the range of contention has been quite narrow. 
For the most part, the testimony has been expert opinion 
of a technical nature. In several instances, the industry 
group sponsoring the proposed amendment has asked for 
expedition of the proceeding, and every effort has been 
made to speed up the process. For instance, the usual pe- 
riod within which interested persons might file proposed 
findings and argument was dispensed with at one hearing, 
by consent of all persons present.’ In two hearings, by 
agreement among all persons who entered appearances, 
the customary ten day period during which objections 
might be made to the report of the presiding officer was 
reduced to five days.** The lack of complexity of the 
points at issue has permitted greater speed in the post- 
hearing procedure. Only two months and a week elapsed 


97 F, D.C. 18. 
98 F. D. C. 19 and F. D. C. 20. 
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between the day the petition for a hearing was filed in the 
Canned Cherries Amendment” proceeding, and the day 
the final order of the Secretary was published in the Fed- 
eral Register. 


III. SusBjJEcT MATTER AND ISSUES IN SECTION 
701 (e) PROCEEDINGS 


The proposal, as it is published in the notice of hearing 
in a proceeding under section 701 (e), represents the best 
judgment of the F. & D. A., at the time and with the in- 
formation available to it, as to what the substance of the 
final regulation should be. The primary value of the 
public hearing is that it gives the F. & D. A. and the Ad- 
ministrator the benefit of criticisms and suggestions from 
representatives of the industries which will be affected, 
and from spokesmen for the consuming public. Hence 
it is worthwhile to note what modifications proposed reg- 
ulations have undergone during the course of the pro- 
ceedings, because of testimony adduced at the hearings. 


Numerous changes, most of them of minor importance, 
have been made in the common or usual name of the food 
being standardized. “Ketchup” and “Catchup” were 
added to “Catsup” as synonyms for indentification of the 
product.” The proposal in the hearing on Canned 
Peas’” read that peas of the smooth-skinned or early type 
should be labeled “Early June,” and peas of the sweet or 
wrinkled type should be labeled “Sweet.” A witness tes- 
tified at the hearing that in the trade the phrase “Early 
June” meant peas of a certain sieve size, as well as peas 
of a particular type, and suggested “Early” as a suff- 
cient label name for that type of peas. Another witness 
testified that there were three generally accepted terms in 
the trade for each of the two types—‘‘Early,” “Early 
June” or “June” for the smooth-skinned type, and “Sweet,” 
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“Sweet Wrinkled” or “Sugar” for the wrinkled type. 
The presiding officer’s report substituted “Early” for 
“Early June” and left the designation “Sweet” un- 
changed.’” As finally issued,’ the regulation followed 
the suggestion made at the hearing that each type of peas 
might be labeled with any one of the three terms which 
were incommon use to designate thattype. After the hear- 
ing on Whipping Cream,’ the proposed standard*”* was 
subdivided, and two standards were set up for whipping 
cream.’ “Light Whipping Cream” was identified as 
containing less than 36% of milk fat and not less than 30%, 
and “Heavy Cream” or “Heavy Whipping Cream” as 
containing not less than 36% of milk fat. “Evaporated 
Milk” and “Concentrated Milk” were set forth as syn- 
onyms in the proposal at another hearing.“ Testimony 
was to the effect that the products known by the two 
terms were not identical. Consequently the regulation set 
up separate standards of identity for “Evaporated Milk” 
and “Concentrated Milk.”*** At the hearing on Canned 
Vegetables'” industry witnesses testified that “Golden” 
should be permitted as a synonym for “Yellow” in the 
labeling of a certain variety of corn. Also it was urged 
that “Cream-style” be considered as a synonym for 
“Crushed” in designating a certain style of canned corn. 
Both of these terms being in current use in the canning 
trade, and no serious objection to their recognition being 
expressed by consumer witnesses, they were permitted as 
synonyms in the regulation as issued.*”° 

Quite often additions are advocated to the list of op- 
tional ingredients permitted by the proposal in the food 
being standardized, and sometimes such ingredients are 
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given recognition in the regulation. For instance, it was 
urged by a large chemical firm that the use in cream 
cheese of a small amount of calcium propionate or sodium 
propionate should be allowed, in order to inhibit the 
growth of mold in the cheese.** The proposed order 
adds these substances to the list of optional ingredients in 
cream cheese."’* The proposed standards of identity for 
Canned Fruits’ did not specifically recognize refined 
corn sugar (dextrose) as a possible component of the 
liquid packing medium for canned fruit. Upon a show- 
ing at the hearing that some canners were using a com- 
bination of cane sugar and dextrose in the packing me- 
dium, the regulation was modified to include such a com- 
bination among the optional liquid packing media.** At 
the Flour’ and Oleomargarine’™” hearings, several addi- 
tions were requested by interested persons to the lists of 
optional ingredients contained in the proposed standards. 

Evidence brought out at the hearing may lead to altera- 
tions in the tolerances allowed in proposed standards of 
quality or fill of container for foods. The proposed stand- 
ard of quality for canned pears,’”’ for example, specified 
that pear halves and quarters must have a minimum 
weight of 4/5 oz. and 2/5 oz., respectively. Otherwise 
they were to be labeled substandard. Accepting the tes- 
timony of canners at the hearing that these minima were 
too drastic, the regulation provided for a minimum 
weight of 3/5 oz. for halves, and 3/10 oz. for quarters.” 
According to the proposal,’”® canned peaches could meet 
the standard of quality only if no peel was present in the 
finished product. Canners of freestone peaches protested 
that such peaches, which were not susceptible to the proc- 
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ess of lye peeling but had to be steam processed, then 
peeled by hand, often could not be peeled perfectly. A 
suggested tolerance of one square inch per pound of 
canned peaches was incorporated in the standard.’ The 
proposal for a standard of fill of container for Canned 
Peas’ required that the peas and liquid when poured 
from the container, then poured back in and allowed to 
stand fifteen seconds, must completely fill the container. 
A canner who packed peas in glass containers testified 
that it was not commercially practicable to fill a glass con- 
tainer as full as a metal container. To meet this objec- 
tion, a provision was inserted in the standard as promul- 
gated stating that “a glass container shall be considered 
to be completely filled when it is filled to the level one- 
half inch vertical distance below the top of the con- 
tainer.”*” 

One of the most debatable issues at the hearings has 
been requirements as to label statements. From testimony 
received at the hearings many modifications have been 
made in the label statements as set forth in the proposed 
regulations. The problem of labeling products falling 
below the standards of quality and fill of container re- 
ceived consideration at the early hearings. The proposal 
for the labeling of substandard canned tomatoes’* was as 
follows: “Substandard Quality Good Food—Not High 
Grade” and “Substandard Fill—Excess Head Space.” 
“Below U. S. Standard,” the legend adopted in the stand- 
ards issued under the McNary-Mapes Amendment to the 
Act of 1906, was dropped because it was believed to be 
misleading in that it might convey the impression to the 
consumer that the United States government supervised 
the preparation of the article. At this hearing it was 
suggested that “below standard” would be an improve- 
ment on “substandard,” which was regarded as derogatory 
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to the product. The outcome was that the statement “Be- 
low Standard in Quality Good Food—Not High Grade” 
or, as an alternative, “Below Standard in Quality 

” with the blank filled in by a statement as to the 
exact respect in which the product falls short, was re- 
quired on the label of products failing to meet the quality 
standard. For products falling below the standard for 
fill of container, the legend decided upon was simply 
“Below Standard in Fill.”’** This pattern for label state- 
ments to be carried on substandard foods has been fol- 
lowed in subsequent regulations. 

The standard of identity for Tomato Puree permitted 
the use of tomato peelings and cores in the preparation of 
puree. The proposal required that tomato puree con- 
taining such material should state on the label that it was 
prepared from “Trimmings.”'*’ Industry witnesses pro- 


tested that if that word were carried on the label, it would 
cast a stigma on the product. The report of the presiding 
officer substituted “Tomato By-Products” for “Trim- 


99126 


mings. In the order of the Secretary,’ another change 
was made, so that the regulation provided for use of the 
term “Residual Tomato Material.” ‘The proposal for a 
standard of identity for Canned Peaches’* provided that 
when peaches were packed in a weak water solution of 
sugar they must be labeled “In Water Slightly Sweet- 
ened.” Witnesses from the trade stated that it was cus- 
tomary to label peaches packed in a solution of that den- 
sity with the phrase “In Light Syrup.” Consumer wit- 
nesses at the hearing also expressed a preference for the 
latter designation, and it was placed in the regulation.’” 
According to the proposed standard of identity for Evap- 
orated Milk,” if the Vitamin D content of the milk had 
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been increased by irradiation, or by the addition of a con- 
centrate obtained from natural sources, that fact was to 
be noted on the label by the statement “Vitamin D 
Added.” This phraseology met adverse criticism at the 
hearing, where it was pointed out by expert witnesses that 
when the Vitamin D content of milk is increased by ir- 
radiation, what occurs is activation or pro-Vitamin D in 
the milk. Nothing is physically added to the milk, hence 
the statement “Vitamin D Added” would be incorrect. 
To meet this objection, the phraseology was changed to 
either “With Increased Vitamin D Content” or “Vitamin 
D Content Increased.” ** 

It may happen that testimony at the hearing results in 
a decision by the Administrator to issue no regulation at 
all. For instance, in the Canned Vegetables’ proceed- 
ing, there was no evidence adduced at the hearing that 
kohlrabi is canned commercially, hence kohlrabi was 
dropped from the list of vegetables being standardized. 
In the same proceeding, no regulation was promulgated 
fixing a standard of identity for vegetable mixtures,’* be- 
cause the Administrator found that there was no substan- 
tial evidence at the hearing that there exists any standard 
proportion of vegetables used in canning such mixtures. 

The foregoing examples illustrate modifications in the 
proposal, suggested in the testimony at the hearing, which 
have been accepted by the Administrator and incorpo- 
rated in the final regulation. Other testimony at some of 
the hearings has dealt with issues of a more controversial 
character. An understanding of what some of these more 
controversial issues are, and of how they have been dealt 
with in the regulations which have been issued, will assist 
in an evaluation of the nature of proceedings under sec- 
tion 701 (e) and of their success in handling the prob- 
lems involved. 
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The common or usual name of the product being stand- 
ardized was the main issue of the hearing on Dried Skim 
Milk."* This food is prepared by drying sweet skim 
milk until the moisture content is 5% or less. The prod- 
uct, according to the testimony of the F. & D. A. wit- 
nesses, had been known, from the time it was first pro- 
duced, as dried skim milk, which was an accurately de- 
scriptive name. ‘The testimony presented by witnesses on 
behalf of the industry, however, was intended to show 
that there was no such product as dried skim milk at the 
time of the hearing. According to these witnesses, the 
common or usual name of the product was “dry milk 
solids,” and this term should be adopted in the standard 
of identity. From the testimony, it appeared that the 
words “skim milk” were objectionable to the manufac- 
turers of the product, who considered that the words had 
connotations in the minds of consumers which cast a 
stigma on a product which carried them on the label. It 
was said that efforts to market this product to housewives 
under the name dried skim milk had proved unsuccessful. 
To meet this situation, manufacturers of the product or- 
ganized a trade organization called the American Dry 
Milk Institute, the members of which began to sell their 
product under the name “dry milk solids.” An intensive 
advertising campaign was undertaken to familiarize the 
consuming public with the new name for the product. 
That the main concern of the industry in urging the other 
name was avoidance of anticipated sales resistance if the 
name dried skim milk were imposed, is shown by the fact 
that counsel for the American Dry Milk Institute ex- 
pressed willingness to have the product called dried skim 
milk when it was intended for use as animal food. The 
term “Dry Milk Solids Not Over 1%% Fat” was sug- 
gested as the proper designation of the product when it 
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indicate to the consumer that the milk fat had been sep- 
arated from the milk before drying, at the same time 
avoiding the opprobrium allegedly attached to the phrase 
“skim milk.” This suggested substitution was not ac- 
cepted by the F. & D. A., and the regulation issued by the 
Administrator’ retained “Dried Skim Milk” as the re- 
quired label designation of the product, with “Powdered 
Skim Milk” or “Skim Milk Powder” as alternatives. 

The identity of the product being standarized may be 
a subject of controversy. This was the case in the hearing 
on Cream Cheese.’** The roots of this problem lie in the 
history of the trade during the last decade. The compo- 
sition of the product sold as cream cheese until recently 
was such that it contained not more than about 55% of 
moisture and a minimum of about 34% of milk fat. Dur- 
ing the last several years, however, a product sold as cream 
cheese appeared on the market with a considerably lower 
milk fat content and a higher moisture content. This 
“low-test’” cream cheese found a ready market and rose 
steadily in volume of sales. This cream cheese was pro- 
duced in the beginning by small manufacturers in the 
trade who had found it impossible to compete successfully 
with the few large concerns which dominated the “high- 
test’ cream cheese market. Although competition from 
the “low-test’’ cream cheese had forced the large manu- 
facturers to place their own brands of this type of cheese 
on the market, the bulk of the sales of “low-test” cream 
cheese continued to be made by small concerns. 

At the hearing, the cream cheese industry was split into 
two groups. The large producers favored a standard 
which would prevent the bulk of the “low-test” product 
being sold as cream cheese. ‘The small concerns, who 
specialized in the production of “low-test’ cheese, de- 
manded a standard which recognized the “low-test” prod- 
uct, and claimed that their business would be ruined if 
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they were not allowed to sell their product as cream 
cheese. The F. & D. A. witnesses at the hearing testified 
in favor of specifications as to moisture and milk fat con- 
tent which would not include as cream cheese the “low- 
test” product on the market. It was pointed out that 
cream cheese historically had met these standards, that 
the consumer might be deceived in buying the “low-test” 
product as cream cheese, and that it was possible to mis- 
lead the public by substituting the “low-test” product for 
“high-test” cream cheese. The specifications proposed 
for cream cheese by the F. & D. A. experts were approved 
by consumer witnesses who appeared at the hearing, as 
well as by witnesses presented by manufacturers of cream 
cheese which fell within the limits specified. The pro- 
posed order, issued by the Administrator in September, 
1940,’ contained these provisions as to the moisture and 
milk fat content of cream cheese. Manufacturers of the 
“low-test”’ cheese filed exceptions. The final order in the 
proceeding has not yet been issued. 


At the hearing on Tomato Juice’ one of the major 
points at issue related to the process of manufacture. In 
the extraction of the tomato juice from the tomatoes, the 
crushed tomatoes may be heated. The proposal*®* con- 
tained no qualification as to the method by which heat 
might be applied. At the hearing a witness presented by 
the F. & D. A. testified that one large firm heated the 
tomatoes by the direct application of live steam. This 
method resulted in the addition of a small amount of wa- 
ter to the tomatoes by condensation of the steam. Later 
in the process, this manufacturer heated the tomato juice 
and evaporated it to a point calculated as compensating 
for the water added by the condensation of steam during 
the pre-heating. Since it was practically impossible to 
determine the actual amount of water which had been 
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added by condensation, according to this witness, the to- 
mato juice at the end of the process contained either some 
excess water or was concentrated to some extent. In either 
event, it was stated, the product was not tomato juice as 
contemplated in the proposed standard. Consequently it 
was suggested that the regulation be so worded as to ex- 
clude the direct application of live steam in the heating 
of the tomatoes during the process of manufacture. This 
recommendation was approved by witnesses appearing on 
behalf of consumers. Representatives of Libby, McNeill 
& Libby, the firm using this method, contended that it 
had been in use since 1927, and that any excess water or 
concentration of the juice resulting from the process 
would be insignificant. The regulation was issued with 
the provision that in the extraction of the liquid, “heat 
may be applied by any method which does not add water 
thereto.”**° 


What may aptly be termed “the sugar question” has 


found its way into several of the hearings. This issue re- 
volves around the use of refined corn sugar, or dextrose, 
as a sweetening ingredient in foods, and the statement, if 
any, which must appear on the label if dextrose is present. 
The sugar question appeared first in the Tomato Cat- 
sup’ proceeding, where the final order permitted the use 
of “sugar or a mixture of sugar and dextrose (refined corn 
sugar).”*** Here “sugar” meant cane or beet sugar (su- 
crose). No label statement was required as to the sweet- 
ening ingredients used. 


The proposed standards of identity for Canned Fruits*” 
listed water solutions of “sugar” as packing media. 
“Sugar” was defined by the F. & D. A. witnesses as mean- 
ing cane or beet sugar only. ‘Testimony showed that nu- 
merous canners were using a mixture of cane or beet sugar 
and dextrose in canned fruits. These canners and repre- 
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sentatives of the corn products industry asked that the use 
of dextrose be sanctioned in the regulations, without label 
declaration. Representatives of the cane and beet sugar 
industries insisted that if dextrose were included in the 
packing medium, that fact must appear on the label. The 
report of the presiding officer* recognized a mixture of 
cane or beet sugar and dextrose as a packing medium. As 
to labeling, it required not only that dextrose be declared 
when used, as “refined corn sugar (dextrose),” but that 
cane and beet sugar, qualified by the word “sucrose,” be 
identified on the label when present. This report seemed 
to provoke exceptions from almost all interested persons 
who had appeared at the hearing. The beet sugar inter- 
ests objected to the requirement of a label declaration dis- 
tinguishing between beet sugar and cane sugar, or other- 
wise requiring their separate identification, also to the 
qualification of the term sugar by the word sucrose. The 
regulation, it was suggested, should authorize the use of 
the word “sugar” without qualification for the purpose of 
identifying sucrose as one of the optional ingredients of 
the packing medium. Associations of canners objected to 
separate label declaration of cane and beet sugar. Can- 
ners and label manufacturers protested against the multi- 
plicity of labels which the regulations would demand. 
The manufacturers of dextrose disapproved because the 
proposed regulation specified that dextrose must be de- 
clared on the label. Other interested persons were dis- 
appointed because of the exclusion of corn syrup, levulose, 
and other digestible sugars from the list of optional in- 
gredients. 


The order of the Secretary*** met some of these objec- 
tions, but in so doing created others. It recognized that 
dextrose might be used with cane or beet sugar as a suit- 
able packing medium. Since dextrose is not as sweet as 
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sucrose, however, it required that a syrup of a given sweet- 
ness, if it was a mixture of sucrose and dextrose, must 
contain more of the sweetening ingredients than if the 
syrup was made from sucrose alone. As for label state- 
ments, the presiding officer’s suggestions were completely 
abandoned. Instead of requiring that cane and beet sugar 
be declared as well as dextrose, it required that none of 
them be declared on the label. The label need say only 
whether the fruit was canned in light, medium, heavy, or 
extra heavy syrup. This regulation led to an appeal for 
judicial review, by the producers of cane and beet sugar, 
because of the failure to require a label declaration of 
dextrose. Moreover, the dextrose manufacturers pro- 
tested vigorously because of the requirement that syrups 
prepared with sucrose and dextrose be adjusted to sucrose 
equivalents. Canners wanting to use dextrose contended 
that this provision made the cost of using dextrose pro- 
hibitive, and petitioned for a rehearing. Faced with this 
situation, the Administrator suspended the operation of 
portions of the regulations pending a further hearing. 
Leave was obtained from the court to stay the appeal until 
after the new hearing, which was held in September, 
1940. At this lengthy hearing the following subjects were 
open for consideration: the whole question of suitable 
liquid packing media; the specifications of composition 
for such packing media; the requirements as to label des- 
ignation of liquid packing media; and editorial changes 
to simplify and clarify the regulations. No proposed or- 
der has yet been issued growing out of this hearing. Sim- 
ilar perplexing aspects of the sugar question have been 
raised at the hearings on Canned Peas,’** Sweetened Con- 
densed Milk,’*’ Fruit Preserves, Butters and Jellies,‘* 
Chocolate Products,’ and Fruit Cocktail.’” 
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At the hearing on Dietary Foods’ one of the major 
items of discussion related to the scope of the testimony 
allowable at the hearing. Section 403 (j) of the Act pro- 
vides that a food shall be deemed to be misbranded “If it 
purports to be or is represented for special dietary uses, 
unless its label bears such information concerning its vita- 
min, mineral, and other dietary properties as the Secre- 
tary (Administrator) determines to be, and by regulations 
prescribes as, necessary in order fully to inform pur- 
chasers as to its value for such uses.” Regulations con- 
templated by this section are among those which must 
conform to the procedure prescribed in section 701 (e). 
Section 701 (a) gives the Administrator authority “to 
promulgate regulations for the efficient enforcement of 
this Act.” 

The interpretation put upon section 403 (j) by the Ad- 
ministrator is that it does not authorize him to prescribe 
by regulations having the force and effect of law what is 
or is not a food for special dietary uses, or what represen- 
tations bring a food within the regulations prescribing 
label statements for such foods. According to this con- 
struction, the procedure required by section 701 (e), in 
relation to special dietary foods, applies only to regula- 
tions prescribing the information to be borne by such 
foods on the label. The question of what are such foods 
is to be determined by interpretation of the language of 
the statute, and this is ultimately the function of the courts. 
By authority of section 701 (a), however, the Adminis- 
trator may promulgate general regulations interpretive of 
the statutory language, to serve as guides in the enforce- 
ment of the Act as long as they are not superseded by con- 
trary court decision. 

Accordingly, the notice of hearing’” in this proceeding 
contained proposed regulations, issued by authority of 
section 403 (j), prescribing label statements concerning 
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dietary properties of food purporting to be or represented 
for special dietary uses, the hearing to be held as required 
by section 701 (e). At the same time, notice was given 
that, by virtue of section 701 (a), the Administrator pro- 
posed to promulgate a general regulation in respect of 
foods deemed to be subject to the provisions of any regu- 
lations issued by virtue of section 403 (j). All interested 
persons were invited to submit oral or written statements 
on the subject of the general regulation, the oral state- 
ments to be received by the presiding officer at the 
opening of the hearing. The notice stated that the pro- 
posed general regulation might be adopted, rejected, or 
amended, in whole or in part, by the Administrator with- 
out further notice. 


Recurrently at the hearing, interested persons endeav- 
ored to introduce evidence as to whether or not certain 
foods are foods for special dietary uses, and insisted that 
the F. & D. A. should present witnesses to testify as to 


what are such foods which would be subject to the regula- 
tions. In the absence of statutory definition of the words 
“for special dietary uses,” ran the argument in support of 
the contention that such testimony should be admitted, the 
ascertainment of what are foods for special dietary uses 
requires findings of fact based upon evidence of record at 
the hearing, and is not a question merely of construction 
of the statute. In other words, regulations designating 
foods for special dietary uses should be issued after a pro- 
ceeding conforming in every respect to the requirements 
of section 701 (e). Despite these objections to the scope 
of the hearing as conducted, the policy was maintained of 
limiting the testimony to the proposed regulations relating 
to label statements. At several times during the hearing, 
informal discussion was had with respect to the proposed 
general regulation, which was severely criticized by inter- 
ested persons who participated. This discussion was seg- 
regated in a separate record. 
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IV. AN EVALUATION OF RULE-MAKING UNDER 
SECTION 701 (e) 


The foregoing description of the process of rule-mak- 
ing under section 701 (e) furnishes a basis for evaluation 
of the procedural provisions specified therein. The prin- 
cipal criterion will be the adaptability of section 701 (e) 
procedure to the efficient administration of the Food, 
Drug and Cosmetic Act. 

The procedural provisions in section 701 (e) are closely 
bound up with the provisions for judicial review con- 
tained in section 701 (f). The whole arrangement ought 
to be considered in judging the validity of the statutory 
provisions, but experience to date in the operation of the 
Act has related primarily to the procedural aspects of 
rule-making under section 701 (e). Although several 
regulations issued under section 701 (e) have been ap- 
pealed,’* decisions have been reached in only two cases.’™ 
Hence no attempt is made to evaluate the method of ju- 
dicial review specified in the Act. 

The limited experience with respect to the issuance of 
regulations under section 701 (e) is sufficiently varied to 
permit of a preliminary evaluation of the worth of the 
procedure specified. Even so, the regulations thus far 
promulgated have related primarily to the establishment 
of food standards. Of the numerous other types of regu- 
lations which must conform to section 701 (e) procedure, 
regulations dealing with the listing and certification of 
coal tar colors are the only ones which have been issued. 
Only two other types of regulations have been the subject 
of public hearings. One hearing dealt with the establish- 
ment of label requirements for foods for special dietary 
158 The following regulations have been taken to the courts for review: 
Canned Fruits, F. D. C. 5; Fruit Preserves, F. D. C. 10; Dried Skim Milk, 


F. D. C. 7-D; Sweetened Condensed Milk, F. D. C. 7-E; Farina, F. D. C. 21; 
and Oleomargarine, F. D. C. 25. 
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(C. C. A. 7th, 1941) (Sweetened Condensed Milk); Twin City Milk Producers 
Association v. Federal Security Administrator, No. 505, Original, 10 U. S. L. W. 
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uses, and another with label statements for habit-forming 
drugs. Because of the wide variations in the nature of the 
regulations which must conform to the procedure re- 
quired under section 701 (e), conclusions reached on the 
basis of experience in the establishment of food standards 
may not be valid with respect to the formulation of other 
classes of regulations which must be issued after substan- 
tially the same procedure. The following discussion deals 
especially with the process of issuing regulations establish- 
ing definitions and standards of identity, and standards 
of quality and fill of container, for foods, by means of the 
procedure required by section 701 (e) of the Act. 


Range of Administrative Discretion Possible 


The language of section 701 (e) does not specify in de- 
tail the exact procedure to be followed in the formulation 
and issuance of the types of regulations listed. The pro- 
cedural outline contained therein must be filled in by the 
regulatory agency charged with the enforcement of the 
Act. Within the scope of the discretion permitted, the 
administrative agency may shape the procedure used so 
as to promote the demands of efficient administration. 
The rules of practice which have been adopted reflect the 
choices which have been made as to the conduct of these 
proceedings. 

The specific instructions of the statutory language must, 
of course, be strictly observed. In the decision as to how 
procedural problems should be decided when the statute 
itself is silent, various considerations may enter. Much 
depends upon how the intentions of Congress as to the cor- 
rect procedure are interpreted. Regulations of the char- 
acter issued under section 701 (e) are general in their 
applicability. They partake of the quality of legislation. 
If Congress had so desired it might have written the con- 
tent of these regulations into the Act itself. Instead it 
turned over the responsibility to an administrative agency 
because the subject matter was more susceptible to han- 
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dling by a continuous process of administration than by 
the more rigid method of congressional legislation. In 
authorizing an administrative agency to issue such regu- 
lations Congress was at liberty to specify that certain pro- 
cedural steps be taken or to leave the administrative 
agency free to adopt its own methods of procedure. In 
rule-making of this kind there is apparently no constitu- 
tional mandate that any procedural requirements be met. 
The due process clause probably does not impose pro- 
cedural devices on legislative rule-making by an admin- 
istrative agency. Consequently, any procedure required 
in proceedings under section 701 (e) is laid down by the 
Act itself. 

Two schools of thought exist as to nature of these pro- 
ceedings and as to the intent of Congress. The range of 
procedural variation which is possible depends to a con- 
siderable extent upon which of these attitudes is held by 
the formulators of the rules of practice. 

One view of these proceedings is that they are legisla- 
tive in character. Hence, the administrative agency is at 
liberty to choose the procedures to be followed, provided 
only that it observe any instructions as to procedure spe- 
cifically laid down by Congress. Those who hold this 
view admit the necessity of meeting the procedural re- 
quirements expressly contained in section 701 (e), but 
they do not believe that Congress intended to transfer to 
these proceedings any formal devices from proceedings of 
a quasi-judicial character which it did not actually write 
into the language of the Act. According to this view, the 
administrators of the Act are allowed considerable lee- 
way in adapting the procedures to administrative needs. 
The procedure used should be no more formal than good 
administration seems to require, provided only that the 
procedural rights granted by the statutory language are 
not curtailed. 

A second view is that the statutory language indicates 
that Congress intended to depart from the customary prac- 
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tice in rule-making procedure and to formalize the proc- 
ess of rule-making under section 701 (e). Those who 
hold this view are hesitant about simplifying the proce- 
dure if there is a possibility that a question might be raised 
as to the propriety of the adaptation. 


Procedural Problems 


One of the most interesting problems in connection with 
proceedings under section 701 (e) is the kind and extent of 
participation at the hearings and in the pre-hearing and 
post-hearing stages of representatives of the regulatory 
agency. 

As previously stated, in each hearing held up to now 
the administrative agency charged with the enforcement 
of the statute has been represented by two individuals, 
both of them lawyers, one acting as the presiding officer 
and one as the attorney for the F. & D. A. A question 
might be raised as to whether it is essential to have two 
representatives, and if it is necessary to have two, whether 
both of them need to be lawyers, and in case one of them 
might be a technical expert, which one. There is no 
doubt that legal training is a valuable asset to participants 
in these hearings. The issues involved are complex and 
hotly contested. Private interests participating in the 
hearings are usually represented by accomplished lawyers. 
For either the presiding officer or the F. & D. A. attorney, 
however, legal training is not sufficient; technical knowl- 
edge as to the exact issues involved in the hearing is also 
required. A technical expert from the scientific staff of 
the F. & D. A., therefore, would appear to be best quali- 
fied, provided he also has some of the techniques for 
which a lawyer has been trained. Unfortunately, such a 
combination is rare. If the expert were made the pre- 
siding officer he would probably, because of his technical 
training, already have definite views as to the issues in- 
volved in the hearing. Most likely he would find it diffi- 
cult to conduct the hearing smoothly. He would not be 
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able to clear up obscure points by skillful questioning of 
witnesses. The lawyers for private parties might be able 
to push him around because of his unfamiliarity with 
court room strategy. He might not be qualified to form 
valid personal impressions as to the witnesses who give 
testimony, and he would be ill-equipped to render legal 
advice during the post-hearing procedure. On the other 
hand, if the expert were given the function of conducting 
the examination of the F. & D. A. witnesses, similar diffi- 
culties might arise due to the lack of ability of the non- 
lawyer to present a well-rounded case through his own 
witnesses and to cross-examine effectively witnesses pre- 
sented by other parties. 

There would be no legal objection to having only one 
representative for the F.& D. A. The possibility of elim- 
inating one of the representatives, however, does not de- 
pend upon theoretical considerations but on the actual sit- 
uations presented at these hearings. Many of them have 
been too hard fought for one man to keep them under 
control and at the same time act as advocate for the ad- 
ministrative agency. Because of the nature of the hear- 
ings, it seems wiser to put two men at the task even at the 
cost of additional time and personnel. 

Thus far there has been no variation from the practice 
of having two lawyers at each hearing, one as presiding 
officer and one as F. & D. A. attorney. This has been 
true even at minor amendment hearings where no major 
issues were involved and where the number of partici- 
pants was small. Such proceedings offer excellent oppor- 
tunities for experimentation which might lead to the de- 
velopment of more satisfactory representation for the reg- 
ulatory agency in section 701 (e) proceedings. 

In all stages of these proceedings, the rdles of the pre- 
siding officer and of the F. & D. A. attorney differ. In 
the pre-hearing stage the presiding officer has no impor- 
tant functions. He is expected only to familiarize him- 
self with the general subject matter of the approaching 
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hearing. The F. & D. A. attorney, on the other hand, is 
primarily responsible for the preparation of the case to 
be presented on behalf of the F. & D. A. He must be 
thoroughly familiar with the points at issue, must advise 
the F. & D. A. witnesses as to the arrangement of their 
testimony and must lay plans for the strategy to be used 
at the hearing. 

During the hearing proper the presiding officer is pri- 
marily an impartial arbiter and expediter. He guides the 
general trend of the hearing, is responsible for seeing that 
the statutory requirements are observed, assists untrained 
parties in giving testimony and in conducting cross-exam- 
ination, and helps clear up points by means of his own 
questions. Upon him depends the smooth progress of the 
hearing. The F. & D. A. attorney, however, is primarily 
an advocate. He presents the F. & D. A. witnesses and 
guides their testimony by his questions. He conducts the 
cross-examination of witnesses presented by other parties. 
The technical experts from the staff of the F. & D. A., in 
addition to serving as witnesses, assist the F. & D. A. at- 
torney as specialized consultants throughout the course 
of the hearing. 

In the post-hearing process the F. & D. A. attorney 
plays a much less important role. His function ends ordi- 
narily with the filing of a brief with the presiding officer. 
The technical experts who appeared at the hearing stand 
ready for advice and consultation. Since the adoption 
of the revised rules of practice, the presiding officer is not 
as important in the preparation of the proposed order as 
formerly, but he participates by furnishing legal advice 
and reporting as to impressions which he received from 
personal observation of the witnesses who testified at the 
hearing. 

The actual conduct of the hearings under section 701 (e) 
presents numerous problems which are extremely diffi- 
cult of solution. The sheer number of participants makes 
the hearings unwieldly and sometimes almost chaotic. 
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The number of individuals and points of view represented 
is one of the major obstacles to orderly hearings. Another 
important fact is that the hearings are much too long. 
When a hearing runs into weeks, and even months, as 
these hearings frequently do, the expense and loss of time 
involved in attendance works to the advantage of those 
financially privileged, and to the detriment of persons un- 
able to meet the financial and time burden involved. An 
incidental result is that the transcripts of the hearings are 
extremely bulky and costly. Moreover, the transcript is 
of necessity ill-arranged and difficult to use. 

The rules of practice outline the order of procedure to 
be followed. This order of procedure seems well adapted 
to these hearings. Variations from the order of proce- 
dure prescribed in the rules of practice should be held to a 
minimum. Unfortunately, the very nature of the hear- 
ings precludes strict adherence to any logical order of pro- 
cedure. 

The customary method for the presentation of testi- 
mony by the F. & D. A. witnesses is subject to criticism. 
The practice is for the F. & D. A. attorney and the witness 
to read questions and answers prepared beforehand in 
written form. The least that could be done would be to 
make the questions fewer and the answers longer. Since 
the questions do not actually serve to guide the witness in 
his testimony, it has been suggested from various sources, 
among them lawyers representing private parties at the 
hearings, that the F. & D. A. witnesses might read pre- 
pared statements at the opening of the hearing or even 
furnish mimeographed copies of the testimony in advance 
to participants at the hearing with opportunity provided 
at the hearing for cross-examination. Another possibil- 
ity is the shortening of testimony relating to points which 
are not at issue in the hearing. The statutory requirement 
that all parts of the final regulation be supported by “sub- 
stantial” evidence probably does not mean that compre- 
hensive testimony must be given on these points. Not 
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enough experimentation has been attempted to improve 
upon the tedious and time-consuming presentation of tes- 
timony by the F. & D. A. witnesses. 

The witnesses presented by other parties at the hearings 
usually have well-prepared testimony, even though it is 
sometimes exhaustive and detailed. The problem of in- 
dustry testimony would be greatly lessened if cross-exam- 
ination could be held to a minimum. Consumer repre- 
sentation at the hearings has not been of major impor- 
tance, however. Until consumer testimony is more ade- 
quately presented, consumer interests must be protected 
mainly by the F. & D. A. through its representatives. 

The repetition of testimony on the same subjects at dif- 
ferent hearings takes up much time at the hearings and 
much space in the transcripts. For example, testimony 
as to the “sugar” question has been presented in substan- 
tially the same form in numerous hearings. Participants 
feel that everything must go in the record rather than run 
the risk of omitting essential testimony. The alternatives 
seem to be repetition of the testimony at each hearing, in- 
corporation of parts of other records in the record for 
the instant hearing, or stipulation in advance as to the 
essential information by the interested parties. There are 
legal questions involved which hinder a ready solution 
of this problem. Much depends upon coéperation among 
the participants at the hearings. 

It has been the practice to place almost no limitations 
upon cross-examination at these hearings, although, as 
has been pointed out, section 701 (e) probably does not 
make cross-examination a right. Cross-examination of 
witnesses takes up more time in many cases than direct 
testimony. Too much of this cross-examination is unpro- 
ductive and even obstructive. What is needed is the de- 
velopment of rules to shorten cross-examination while 
preserving an adequate opportunity to refute evidence 
presented through direct testimony. The presiding officer 


can do more than he usually has to keep cross-examination 
6 
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within reasonable bounds. Among the practices which 
should be fully observed are a prohibition against cross- 
examination of the same witness more than once by the 
same questioner, the ruling out of repetitious cross-exam- 
ination, confining cross-examination to matters testified to 
on direct examination, and disallowance of argumenta- 
tive cross-examination. 

The rules of practice provide for the admission of testi- 
mony in affiadvit form with the proviso that the lack of 
opportunity for cross-examination will be taken into con- 
sideration in determining the weight to be given to the 
affidavit. As a matter of fact, testimony presented only 
in affidavit form has not been regarded by F. & D. A. 
officials as “substantial” within the meaning of the statu- 
tory language. This means that parties who rely upon 
affidavits as a means of presenting their testimony may 
be misled. At the hearings objection has been made fre- 
quently to the admission of affidavits because of the lack 
of opportunity to cross-examine, in spite of the statement 
in the rules of practice. Counter affidavits are not an ade- 
quate substitute for cross-examination. Possibly deposi- 
tions would be preferable to affidavits. The use of de- 
positions is not now recognized in the rules of practice, 
but depositions would save time and expense while ad- 
mitting cross-examination. Consequently, investigation 
as to the possibilities of using depositions might prove 
fruitful. Another device which would make it easier to 
present testimony at these hearings without the present 
burden as to time and expense would be decentralization 
of the hearings to points in the country more conveniently 
accessible to participants. 

Many of the observations made as to the conduct of 
the major hearings under section 701 (e) do not apply to 
most of the amendment hearings. The issues at these hear- 
ings are much simpler, the number of participants is less, 
and the chances of objection to the regulation as issued 
are not as great. Consequently, these proceedings provide 





RULE-MAKING UNDER THE FOOD AND DRUG ACT 467 


an opportunity for trying out new ideas and the develop- 
ment of more satisfactory methods for conducting section 
701 (e) proceedings. 

The pre-hearing and post-hearing stages of these pro- 
ceedings pose other procedural questions. Section 701 (e) 
requires publication of the notice of hearing “in general 
terms.” As noted above, the practice has been to issue a 
notice of hearing containing a proposed regulation, com- 
plete except for an occasional blank left to be filled in on 
the basis of evidence presented at the hearing. The notices 
of hearings, however, have usually contained an express 
statement to the effect that any or all of the proposed 
regulation may be modified as the result of evidence intro- 
duced at the hearing. Some question has been raised as 
to the propriety of detailed notices, on the assumption 
that the expression “in general terms” contained in the 
Act is mandatory. Since detailed notices accompanied by 
the statement mentioned above do not mislead interested 
persons as to the intended scope of the hearing and do 
provide a guide as to the points at issue, there seems to be 
no valid objection to continuance of the present practice. 

In the early proceedings under section 701 (e) the pre- 
siding officer at the hearing prepared a report which con- 
tained proposed findings of fact and a proposed regula- 
tion. This report was the presiding officer’s own pro- 
duct. The revised rules of practice overthrew this post- 
hearing procedure. Responsibility for preparation of 
the proposed order under the present rules of practice 
does not rest primarily with the presiding officer. This 
change in procedure seems to be all to the good. The pre- 
siding officer is not completely equipped to prepare the 
proposed regulation. Moreover, he cannot be expected to 
speak with authority for the Administrator. For these 
reasons the report of the presiding officer could easily 
prove misleading to participants at the hearing and em- 
barrassing to the Administrator. At the present time the 
Administrator is still free to call for help from the pre- 
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siding officer, but he can also lean upon technical experts 
on the staff of the F. & D. A., including those who testi- 
fied at the hearing, and F. & D. A. policy determining 
officials. The proposed order should be a synthesis of the 
considered views of the officials connected with the regu- 
latory agency and should represent the best judgment of 
the Administrator at the time it is made, subject to change 
only on the basis of exceptions made to the proposed order 
by interested parties. The requirement that the regula- 
tion as issued be supported by “substantial” evidence 
serves to prevent abuses of this privilege of consultation 
enjoyed by the Administrator. 

If the experience of other regulatory agencies is a 
guide, requests are likely to come to the Administrator, 
if they have not already, for post-hearing interviews or 
conferences with interested persons in these proceedings, 
or their representatives. The question of what attitude 
should be taken by the Administrator is an interesting 
subject for speculation and may become a practical prob- 
lem. Recognition of such a practice, in addition to rais- 
ing questions as to its legal propriety, creates a danger 
that the idea may become prevalent that the time for an 
interested person to have his say is not at the hearing but 
afterward. 

Except for the usual formality of the proceeding under 
section 701 (e), there would be no question but that the 
Administrator might consult whom he pleases before he 
issues the regulation. The procedure here is outlined in 
the Act, however, and it is detailed further in the rules of 
practice. The post-hearing procedure includes the priv- 
ilege, granted to all interested persons who filed appear- 
ances at the hearing, of filing exceptions and written argu- 
ment with the Administrator after the proposed order has 
been issued. The privilege of presenting formal oral 
argument before the Administrator by interested persons 
who filed appearances at the hearing is not recognized or 
permitted. 
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Naturally the Administrator would be anxious to keep 
interviews of this type at a minimum if they were to be 
permitted at all, but all parties certainly have an equal 
right to such interviews. If one party were granted an 
interview without the knowledge of other parties, the 
legal rights of the latter probably would be infringed. 
Requests for post-hearing interviews are extremely diffi- 
cult to refuse, however, particularly when an interested 
member of Congress, for example, makes the request per- 
sonally. Despite the practical consequences which might 
be involved, the interests of good administration would be 
served by a firm refusal to grant ex parte post-hearing 
interviews. Intimations that such interviews can be ob- 
tained may damage severely the prestige of the adminis- 
trative agency and may even cause trouble in the courts. 
At the very least, if the interview takes place, it should 
be made clear that the plea comes too late to change the 
decision in the proceeding, and representatives of other 
parties should be given an opportunity to attend. 

Frequently extensive testimony is presented at a hear- 
ing, but the finding that the testimony is intended to sup- 
port may not be adopted by the Administrator. In such 
instances does the statute require a finding that the evi- 
dence presented was not adequate? Whether or not such 
“negative” findings should be made was a subject of dis- 
cussion within the F. & D. A. for some time. The early 
orders did not contain “negative” findings because it was 
felt that such findings were unnecessary, and because of 
the difficulty in determining when a “negative” finding 
should be made if such findings were needed at all. The 
decision in the Sweetened Condensed Milk appeal by a 
United States Circuit Court of Appeals *** required that 
the Administrator make either a specific finding with re- 
spect to corn syrup as a sweetening ingredient in the 
product, or an exclusive finding with reference to refined 


155 A. E. Staley Co. v. Secretary of Agriculture, supra note 154. 
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sugar and corn sugar, to the effect that they were the only 
recognized sweetening ingredients in the product. Other- 
wise, said the court, it was impossible to tell from the rec- 
ord whether the Secretary of Agriculture, in this case, 
had weighed the evidence dealing with corn syrup and 
cast it aside in the exercise of his administrative discre- 
tion. Consequently, subsequent regulations have been 
supported by “negative” findings when they appeared 
necessary. 

In a decision dated September 9, 1941, in the Dried 
Skim Milk appeal,’™ the court remanded the regulation 
to the Administrator to give him an opportunity to make 
a finding that his action in issuing the regulation would 
promote honesty and fair dealing in the interest of con- 
sumers. Apparently an affirmative finding to this effect 
will be a part of each order in the future. 


Validity of Basic Procedure Required by Section 701 (e) 


From the standpoint of the private interests affected, 
the procedure prescribed in section 701 (e) is apparently 
satisfactory. This is not surprising, since the procedure 
was designed by Congress to meet demands made by the 
industry groups. Private participants at the hearings 
have taken advantage of most of the procedural formali- 
ties available to them at the hearings. Also, the provi- 
sions for judicial review are being put to use. No strong 
objections to the procedure being followed have come 
from the private interests affected by regulations issued 
under section 701 (e). 


From the standpoint of the regulatory agency, the expe- 
rience under section 701 (e) is less satisfactory. The 
F. & D. A. did not advocate this type of procedure, al- 
though its main objection was to the method for judicial 
review adopted by Congress. In formulating rules of 
practice under section 701 (e), the tendency in the 


156 Twin City Milk Producers Association v. Federal Security Administrator, 
supra note 154. 
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F. & D. A. has been to play safe, with the result that ad- 
vantage has not been taken of all the possibilities of adap- 
tation to meet administrative needs. Even though section 
701 (e) procedure might be made more flexible, the pro- 
cedure is cumbersome at best. It is not unworkable but 
it is slow. The required procedure is not an insuperable 
barrier to good administration. Perhaps it is true even 
that the increased acceptability of the regulations, due to 
the elaborate procedural safeguards, offsets the delays and 
difficulties involved in the issuance of these regulations. 
In making future modifications, the prime objective ought 
to be the attainment of more flexibility and less formality 
without loss of essential safeguards. A willingness to 
experiment and to discard or retain new devices on the 
basis of experience with them is essential. 

The modified success of the procedure set forth in sec- 
tion 701 (e) in carrying out the Food, Drug, and Cos- 
metic Act is not evidence that similar procedure should 
be required in rule-making generally. There should be 
more flexibility in rule-making in most instances, although 
formalized procedures may be advisable in special cir- 
cumstances such as those involved here. Particular care 
should be taken to assure that the exercise of rule-making 
powers in this period of unusual strain on the administra- 
tive process is not unduly hampered by procedural formal- 
ities. 
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EDITORIAL NOTES 


ADMINISTRATION OF TORT CLAIMS IN THE WAR DEPARTMENT 


At the present time there are eight statutes under which a person 
may be reimbursed for damage caused by an activity or instrumental- 
ity of the Army.’ Each act has certain conditions and limitations, so 
that, in spite of the imposing number, frequently adequate compensa- 
tion for property damage cannot be granted while compensation for 
personal injuries is totally unprovided for, except in a limited class of 
cases involving the operation of Army aircraft. Certain of these stat- 
utes grant relief only where there would be no common law remedy 
(damages arising from non-negligent happenings), while others pro- 
vide for payment of damages caused by negligent happenings and still 
others for damages caused either by negligent or non-negligent hap- 
penings. Except for purposes of comparison of the administration 


1q@. 37 Stat. 586 (1912), 5 U. S. C. § 208 (1934). Damage to private prop- 
erty not exceeding $1,000, occasioned by heavy gun fire and target practice, and 
for damage to vessels, wharves, and other property due to maneuvers and mili- 
tary operations. Approved by the Secretary of War and transmitted to Con- 
gress, through the Bureau of the Budget, for an appropriation. 

b. 39 Stat. 639 (1916), as amended by 40 Stat. 864 (1918), as amended by 
49 Stat. 1284 (1936), 31 U. S. C. §223 (1934). Damage to private property 
not exceeding $500 incident to the training, practice, operation or maintenance 
of the Army. Approved by the Secretary of War, settled by the General Ac- 
counting Office, and paid by the Finance Officer, U. S. Army, Washington, D. C. 

c. 41 Stat. 1015 (1920), 33 U. S. C. § 564 (1934). Damages to property by 
government agencies on river and harbor works. Under $500 paid by the En- 
gineer Corps after approval by Secretary of War. Over $500 approved by 
Secretary of War and certified . Congress for an appropriation. 

d. 41 Stat. 808 (1920), 10 U. S. C. § 1577 (1934) (105th Article of War). 
Damage or wrongful taking by Ros subject to military law by depredation, 
wilful misconduct or reckless disregard of rights. Investigated by surveying 
officer or board and approved by commanding general of Corps Area. Paid by 
stoppage on payroll. 

e. 42 Stat. 73 (1921), 31_U. S. C. §224 (1934). Property damage or per- 
sonal injury not exceeding $250 resulting from operation of aircraft. Approved 
by Secretary of War and paid by Finance Officer, U. S. Army, Washington, 
D. C. 

f. 42 Stat. 1066 (1922), 31 U. S. C. §215 (1934). Damage to privately owned 
property not exceeding $1,000 caused by negligence of any officer or employee 
of the government acting within the scope of employment and presented within 
one year. Approved by Secretary of War and certified to Congress for an 
appropriation. 

g. 50 Stat. 461 (1937), and subsequent appropriation acts. Damages to or 
loss of private property not exceeding $500 incident to the operation of camps of 
instruction, either during the stay of National Guard units in such camps or 
while thereto or therefrom en route. Approved by the Secretary of War and 
paid by Finance Officer, U. S. Army, Washington, D. C. 

h. February 12, 1940, Pub. No. 415, 76th Cong. Damages to or loss of pri- 
vate property not exceeding $500 in any one case resulting from special field 
exercises. Approved by the Secretary of War or by such officer as he may 
designate, such action thereon to be conclusive. Paid by Finance Officers. 
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of the various acts, this paper is concerned only with those acts 
which require negligence as a basis for the government’s assumption 
of pecuniary responsibility, namely, the Act of December 28, 1922, 
and the Acts of May 15, 1936, and July 1, 1937,? in so far as they 
relate to negligent damages. 

The functions of the War Department—training and maintaining 
an Army—necessarily involve destruction of private property by gun 
fire, large scale maneuvers, etc. This has created a more acute need 
for relief for damage to person and property than exists in the other 
departments of the government. For this reason, no doubt, the ear- 
liest statute providing for administrative determination of claims was 
bestowed on the War Department by Congress. This Act * provides 
for the payment of claims for damage to private property not ex- 
ceeding $1,000 occasioned by heavy gun fire and target practice, and 
for damage to vessels, wharves and other property due to maneuvers 
and military operations. It was followed five years later by an item 
in the army appropriation act providing for the payment of claims 
for damages incident to the training, practice and operation of the 
Army by the Auditor for the War Department.‘ 

Until 1922 when the general negligence act was passed giving juris- 
diction to each department and independent establishment to settle 
claims up to $1,000,° damages incident to the training, practice, oper- 
ation or maintenance of the Army, whether caused by negligent or 
non-negligent acts, were considered under the two statutes referred 
to in the paragraph above. Since the passage of the Act of December 
28, 1922, these other two acts have been used only for the settlement 
of claims arising from non-negligent happenings.® 

The statutes granting authority to the Secretary of War to settle 
ex delictu claims do not set forth the procedure to be followed in 
their determination. Army regulations prescribe similar procedure 
for the investigation of claims under all the acts. The procedure out- 
lined in the regulations is involved and results in much duplication 
of work on the part of officers and employees in the field and in the 
War Department.’ The claimant is often exasperated and dazed by 


2 Supra, note 1, f, g, h. 

3 Supra, note 1, a. 

4 Supra, note 1, b. 

5 Supra, note 1, f. 

6 See 2 Comp. Gen. 529 (1923). This decision concerned an act providing 
for the payment of damage to person or property through operation of the Post 
Office Department, 42 Stat. 63 (1921), 5 U. S. C. § 392 (1934). It was held 
that the Act of December 28, 1922, superseded the 1921 act where damage to 
property was caused by negligence. The War Department considered this de- 
cision controlling on it in relation to the two statutes in question. 

7 The term “War Department” designates the administrative offices located 
in Washington as distinguished from “the field” offices. 
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the detail required to settle a $5.00 claim and the delay in settlement 
incident to this “round robin procedure” often imposes real hardship 
on a man of limited resources. On the other hand, an honest attempt 
is made to give the claimant a fair deal and much of the red tape is 
set up for his protection. 

The great majority of claims submitted to the War Department are 
those arising from automobile accidents. As soon as an accident 
occurs where property is damaged, an investigating officer is ap- 
pointed who proceeds to the scene of the accident that same day or 
the day after. Often he arrives before the vehicles have been removed. 
It is his function to examine the scene for tire marks and other physi- 
cal evidence which will help in determining responsibility for the acci- 
dent, and to take the testimony of the respective drivers, passengers 
and disinterested witnesses. He then makes findings as to how the 
accident occurred and the person or persons responsible for the acci- 
dent, and makes recommendations as to whether or not either driver 
should be held pecuniarily responsible for damages to government 
property. This investigation is conducted for the purpose of having 
first hand information in case a claim against the government is ever 
filed and also for use by the surveying officer who makes a report as 
to the person or persons responsible for any damage or destruction 
of government property. 

When a claim is presented against the government a board of offi- 
cers is appointed to investigate the claim. If the damage resulted 
from an automobile accident, this board is required by army regula- 
tions to include a copy of the investigating officer’s report in its pro- 
ceedings and also to make an independent investigation. The in- 
vestigating officer’s report is advantageous in so far as statements 
by the witnesses are made while the matter is fresh in their minds 
and investigation of the scene is frequently conducted before the 
physical evidence has been obliterated. But often it is detrimental 
to a fair determination of the merits of a case. As has been noted, 
the purpose for which the investigating officer's report is made does 
not require an impartial investigation. If the investigation is made 
while claimant and disinterested witnesses are present, their testi- 
mony is obtained. If testimony is not taken until the following day 
or after the witnesses have scattered, it often happens that only the 
statements of the government witnesses are obtained. Secondly, the 
investigating officer usually belongs to the same organization as the 
government driver and is inclined to accept his version of the acci- 
dent, since it is one of the traits of human nature to believe the state- 
ment of a person one knows or with whom one is connected in some 
way. He may be further influenced by the fact that a finding of even 
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slight negligence on the part of the driver will subject him to pecuni- 
ary liability for the government property damaged. Theoretically, 
the investigation is impartial; actually, because of the factors enumer- 
ated, it sometimes is extremely one-sided. 

The board appointed to investigate a claim against the government 
is composed of from one to three members usually from the same post 
or station to which the instrumentality causing the damage belongs. 
Claimant is notified when a hearing on his claim will take place and 
that he can be present at such hearing or represented by an attorney. 
Sometimes the claimant’s home is too far from the meeting place of 
the board to justify the trip or he is unable or too indifferent to at- 
tend. The regulations provide that he be sent copies of the evidence 
against him and given a chance to furnish rebuttal evidence. The 
board then makes its findings as to how the accident occurred, the 
person or persons responsible for the accident, the statute under which 
the claim falls, the amount of the damage which has been satisfac- 
torily proved, and makes recommendations as to whether the claim 
should be allowed or disallowed and, if allowed, in what amount. 

This record is then forwarded to Washington. A small number of 
tort claims is handled by the Chief of Engineers and Chief of Air 
Corps but the great bulk of the claims is forwarded to the Chief of 
Finance.* The entire record in each claim is thoroughly reviewed, 
under the general supervision of an Army officer, by civilian clerks 
in the Office Chief of Finance, who are not required to have any 
legal training.? If it appears that the claimant has not had a fair 
hearing, the proceedings are returned to the board for further in- 
vestigation, or sometimes a letter is written direct to claimant sug- 
gesting that he submit certain evidence. 

The final settlement of a claim may thus be delayed many months 
from the time the claims board’s first recommendation is made. But 
this method of successive reviews has an advantage to claimant in 
that it decreases the possibility of arbitrary action. The investigat- 
ing officer’s report usually presents but one version of the accident, 
as we have seen. Even the claims board, whose members come into 
closer contact with the claimant and who are charged specifically with 
the duty of hearing both sides, is sometimes convinced by the ex parte 


8 Claims for damage arising from operation of the Engineer and Army Corps 
are handled by the Chiefs of the respective arms. As a matter of policy a find- 
ing of “no negligence on the part of anyone concerned” is usually made and the 
claims are approved under the acts available for the payment of non-negligence 

‘ damages, swpra note 1, c and e. Therefore, very few claims are handled by 
these offices as regular tort claims 

® Claims falling under the Act of December 28, 1922, and other claims acts 
comparable to those available to the War Department, are handled by the re- 
spective legal divisions of the other executive departments. 
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findings of the investigating officer as to the cause of the accident 
and fails to make an independent investigation. Also, certain claims 
boards take the attitude that individual justice to a claimant is sub- 
ordinate to the efficient functioning of the Army. 

When the Chief of Finance is satisfied that the record is sufficiently 
complete to support a determination on the claim or when it is satis- 
fied that additional evidence is unobtainable, a statement of the case 
is prepared for submission to the Secretary of War. This statement 
includes a finding of facts, a finding of law as to scope of employ- 
ment, the proximate cause of the damage, and under what statute, if 
any, the claim falls. A recommendation is then made that the claim 
be approved or disapproved and, if approved, in what amount. If the 
case involves any particular problem such as agency relationship be- 
tween claimant and driver or some unusual type of damage or ques- 
tionable method of proof of certain conditions precedent to payment, 
it is also discussed and findings made on the pertinent points. 

If the Secretary of War is not satisfied with the report, the entire 
record is referred to the Judge Advocate General, who is the legal 
adviser for the War Department. As a matter of practice, very few 
claims are so referred and in most cases the recommendation of the 
Chief of Finance is followed without further consideration.’® 

There is no set policy in the War Department as to whether state 
law or federal law shall be applied. State and municipal traffic regu- 
lations are always given consideration. But the construction placed 
on them by courts generally is not considered. State law may be 
applied in other instances. The most common is when it is necessary 
to decide a question of agency in order to determine whether a claim- 
ant can collect from the government as one of two tort feasors. Also, 
a case may be decided according to state law (either statute or case 
law) if the Secretary of War has referred it to the Judge Advocate 
General. That office has the necessary library to go into the question 
of state law and, having only a small number of claims referred to it, 
can devote sufficient time to each case to develop thoroughly the legal 
aspects. Otherwise, “general tort law” is applied. 

After the case has been acted on by the Secretary of War the papers 
are returned to the Chief of Finance. The claimant is notified of the 
action taken on his claim and, if disapproved, given the reasons there- 
for. 

If, at any time after final action by the Secretary of War a claim- 
ant requests a new hearing and advances any argument, that isn’t 
merely frivolous, why the action was unfair, the case is returned to 


10 About 3% of the claims handled by the Chief of Finance are referred to 
the Judge Advocate General of the Army. 
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the claims board for further investigation. Also, if a claimant submits 
additional evidence direct to Washington, a claim may be reconsidered 
and resubmitted to the Secretary of War without reference to the 
claims board. 


The officers who make up the claims boards in the field have seldom 
had any legal training. They are usually appointed to act on only 
one claim and at the time of their appointment are often unfamiliar 
with the various statutes under which a claim might fall and with 
the regulations for the investigation of claims. Many times reams of 
evidence is obtained which is wholly immaterial to the real issue while 
operative facts are entirely omitted or dealt with in a very sketchy 
manner. Likewise, a case may be investigated with extreme thor- 
oughness where the liability is clear, while a case where the liability 
is doubtful is forwarded to Washington after only a summary in- 
vestigation. 


The competency of the claims boards is extremely important if a 
proper determination of a claim is to be had. Not only because in- 
sufficient evidence requires a return to the board and consequent 
delay in settlement of a just claim, but, more important, in certain 
cases the findings and recommendations made by the board in the 
field control the final determination on a claim. The members of the 
board meet the claimant and witnesses face to face and are in a better 
position than the people in Washington to pass on their credibility. 
In cases, therefore, where the evidence is so conflicting that neither 
side preponderates, the findings of the board are considered in the 
same light as the findings of fact by an administrative tribunal. When 
it is apparent to a reviewer in the War Department that the claimant 
has not been given an opportunity to present his side of the accident 
and that helpful evidence could be obtained at that time, which is 
usually three or four months after the accident, the case is of course 
returned to the field or claimant communicated with directly. But 
frequently it is too late to obtain further material evidence or the de- 
fect in the original investigation will not appear from a reading of 
the board proceedings. Thus the desire to reach an impartial con- 
clusion may be handicapped or completely frustrated by reason of a 
careless or prejudiced investigation in the field. 


It must be remembered in evaluating the adequacy of the investiga- 
tion, that most of these claims amount to less than $50.00; 1! that 
the claimant is not put to any expense in presenting his claim beyond 
an occasional notary fee; and that many claimants display no interest 


11 Forty-two per cent of the claims received in the Office Chief of Finance 
are for $50.00 or less. 
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in their cases and make no attempt to present evidence helpful to them 
until notified that their claims have been disallowed. 

Much of the fault now found with reports of the claims boards 
would be eliminated if the members of the boards were selected for 
their fitness to perform the duties required, and were appointed to 
act on a series of claims so that they could acquire familiarity with 
the various laws and army regulations and ability to present the facts 
which are necessary for the final determination by the Secretary of 
War.’? 

Assuming that a claimant is always given an absolutely full and 
fair hearing, he is still far from assured of adequate compensation. 
He is limited to a payment of $1,000 property damage and is barred 
entirely from compensation for personal injuries,’* loss of time or 
any expenses incident to such injuries, or for death. Property dam- 
age over $1,000,'* however, occurs infrequently, and a person who 
is severely injured or who has lost a member of the family may look 
for ultimate relief through private legislation. But the greatest in- 
justice, because it involves a large number of claims, arises from the 
lack of relief to the person who has received minor personal injuries.** 

Another hardship to claimants arises from the method of payment 
prescribed in the Act of December 28, 1922. About two-thirds of 
the claims processed through the Chief of Finance, which are finally 
approved, fall within this Act. It provides that after the Secretary 
of War has determined the proper amount for allowance, the claim 
is certified to Congress for an appropriation. This means that a 
claimant must wait from six to eight months to have his claim investi- 
gated and then, if Congress is not sitting or has passed the last de- 
ficiency bill for the session, must wait about eight more months be- 
fore the money is finally made available. Then the claim is transmitted 
to the General Accounting Office and a certificate of settlement issued 
to the Treasury, which in turn sends a check to the claimant. 

The delay in payment could easily be eliminated if each department 
or agency were provided with an appropriation out of which the 
claims could be paid administratively. It has been argued that Con- 


12 Standing boards are used to settle claims for property damage arising from 
special field exercises with satisfactory results. 

13 There is one exception to this statement. The Act of June 30, 1921, supra, 
note 1, e, provides for the payment of claims for personal injuries not exceeding 
$250 arising from the operation of Army aircraft. 

14 Four per cent of the claims for property damage received in Office Chief 
of Finance are in amounts over $1,000. Most of the claims for large amounts 
are investigated in the regular manner and processed through the Chief of Fi- 
nance although relief can be obtained only by private legislation. 

15In the 75th Congress 43 private acts were passed granting relief for tor- 
tious acts of persons connected with the Army. Nine of these acts provided for 
payment of amounts under $1,000. 
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gress will not agree to change the method of payment because it 
wishes to keep a check on expenditures for items of this nature. But 
Congress has, in numerous instances, made provision in the statutes 
for administrative payment of claims.‘® An anomalous situation now 
exists in that claims for damages caused by negligent acts are paid 
on an average of five months after approval by the Secretary of War 
while claims which are paid under so-called act of grace statutes (non- 
negligence damage) are settled in about six weeks. 


Conclusion 


The idea that the state is immune from the torts of its agents has 
been firmly entrenched in the legislative and judicial mind through- 
out most of our country’s history. People are gradually awakening 
to the fact that this principle, which originated in this country from 
a misinterpretation of the doctrine that “the king can do no wrong” 
has no place in a democratic country.*7 This changing viewpoint is 
manifested in a small way by the increasing liberality of construc- 
tion of the claims statutes available to the War Department.’* In a 
broader and more important aspect it is shown by the persistent at- 
tempts in Congress to pass a Federal Tort Claim Act.® 

It may be that. before an act waiving the government’s immunity 
from tort liability finally becomes law, Congress may see fit to amend 


the Act of December 28, 1922, to include payment of personal injury 
claims.2® Such a provision would alleviate much injustice but it 


16 These provisions are found in the appropriation acts for the various depart- 
ments and agencies and are not in the form of permanent legislation. See supra 
note 1, b, c, e, g, and A for citation of provisions in the appropriation acts for 
the Army. 

17 See Borchard, Government Liability in Tort (1924) 34 Yate L. J. 
1, 129, 229; (1924) 36 id. 1, 757, 1039, for a very comprehensive treatment of 
this subject. 

18 The record of the claims handled in the Office Chief of Finance for the 
past ten years shows a steady increase in the percentage approved under the 
particular acts which have been available throughout this period. 

19 In 1926 a Federal Tort Claims Bill was introduced in Congress and passed 
by the House. Since that time there has been a Federal Tort Claim Bill intro- 
duced in every Congress. During the Coolidge Administration such a bill passed 
both houses but encountered a pocket veto at the hands of the President, which 
it is understood was principally based on the fact that the function of acting as 
counsel for the government in cases covered by the bill was to be reposed in 
the Comptroller General instead of in the Attorney General. 

At the present time the government is subject to suit in contract, 12 Stat. 765 
(1863); 24 Stat. 505 (1887), 28 U. S. C. § 250 (1934); for patent infringe- 
ment, 36 Stat. 851 (1910), 35 U. S. C. $68 (1934); and on admiralty and 
maritime torts, 41 -. 525 (1920), 46 U. S. C. §742 (1934), and 43 Stat. 
1112 (1925), 46 U. S. C. §781 (1934). See articles by Borchard, supra note 
17, and H. R. Rep. No. 2425, 76th Cong., 3d Sess., on H. R. 7236. 

20H. R. 7236 introduced in the 76th Congress contained language conferring 
jurisdiction on the Court of Claims and the district courts of the United States 
to hear suits in tort against the government, and also provided for administra- 
tive determination and payment of claims for damages to or loss of property or 
on account of personal injuries not to exceed $1,000. 
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would fall far short of the end sought by those who believe that tort 
liability of the Federal government should be determined in the same 
manner as that of individuals. EvizaBeTH H. Boone. 


CrIMES AGAINST FEDERAL INSTRUMENTALITIES—1HE FEDERAL 
Hovusinc ADMINISTRATION 


The marked increase in legislation creating federal instrumentali- 
ties, concurrent with the advent of the New Deal, and now stimulated 
by national defense efforts, focuses attention on the question of con- 
gressional power to provide punishment for violation of the penal 
provisions of the statutes creating or empowering such agencies to act. 

The basis of the criminal law of the states constituting the United 
States at the time of the adoption of the ConstTITuTION was the Eng- 
lish common law of crimes. The controversy which arose following 
that early period relative to whether common law crimes constituted 
federal criminal offenses* was settled in United States v. Coolidge,’ 
which established that the federal courts have no common law crimi- 
nal jurisdiction and consequently no power to prosecute for the com- 
mission of an act which constituted a criminal offense at common 
law but which is not specifically made such by a federal statute.* 
This blank denial of any federal common law requires that there be 
a violation of some specific federal statute to constitute an offense 
against the United States.‘ 

Article III, Section 2, of the Constitution of the United States 
is the primary source of both civil and criminal jurisdiction of the 
federal courts and provides that: 

The judicial power shall extend to all cases, in law and equity, 
arising under this ConsTITUTION, the laws of the United States, 


and treaties made, or which shall be made, under their author- 
a 


This, together with the specific powers and also the implied grant 
of power to Congress, “to make all laws which shall be necessary 
and proper for carrying into execution the foregoing powers vested 
by this CoNsTITUTION in the government of the United States,” ® is 


1 United States v. Hudson, 7 Cranch 32, 3 L. ed. 259 (U. S. 1812). 

21 Wheat. 415, 4 L. ed. 124 (U. S. 1816). This was confirmation of the 
holding in United States v. Hudson which was by a divided court. 

3 There are a very few exceptions, most important of which are offenses de- 
clared criminal by the ConstTiTuTION, and common law offenses in the District of 
Columbia. Harrison v. Moyer, 224 Fed. 224 (N. D. Ga. 1915). 

4 United States v. Eaton, 144 U. S. 677, 12 Sup. Ct. 764, 36 L. ed. 591 (1892) ; 
cf. Pettibone v. United States, 148 U. S. 197, 13 Sup. Ct. 452, 37 L. ed. 419 
(1893). 

5 FeperAL ConstitTuTIon, Art. 1, Sec. 8, clause 18. 


7 
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the basis on which is predicated the criminal jurisdiction exercised 
by the federal courts. 


The government which has a right to do an act, and has im- 
posed on it the duty of performing that act, must according to 
the dictates of reason, be allowed to select the means. 

The good sense of the public has pronounced, without hesita- 
tion, that the power of punishment appertains to sovereignty, 
and may be exercised whenever the sovereign has a right to act, 
as incidental to his constitutional powers. .. . It is a right in- 
cidental to the power, and conducive to its beneficial exercise.® 


With this very strong authority to support the creation of federal 
instrumentalities to carry out governmental functions Congress has 
proceeded with their creation, both corporate and incorporate, and 
provided statutory punishments for violation of the penal provisions 
of their respective enabling acts. The acts themselves, as well as 
their punitive provisions, have been upheld in a series of Supreme 
Court decisions. 


In United States v. Walter* the Supreme Court reversed a lower 
court decision and upheld, for a conspiracy against the Emergency 
Fleet Corporation, an indictment under section 35 of the Criminal 
Code, as amended by Act of 1918,* charging as an offense any “con- 
spiracy to defraud the United States in any manner .. .” including, 
“... any corporation in which the United States is a stockholder.” 


Another federal statute prescribing punishment for whoever wil- 
fully undervalues any security for the purpose of influencing the 
action of the Home Owners’ Loan Corporation® was upheld in Kay 
v. United States.°° The Supreme Court’s answer to the defense’s 
challenge of the constitutionality of the Act creating the corporation 
was the statement, 


When one undertakes to cheat the government or mislead its 
officers by false statements he has no standing to assert that the 
operations of the government in which the efforts to cheat or 
mislead are made are without constitutional sanction. 


Again in Langer v. United States, which dealt with an indict- 


6 McCulloch v. Maryland, 4 Wheat. 316, 5 L. ed. 97 (U. S. 1819). 

7263 U. S. 15, 44 Sup. Ct. 10, 68 L. ed. 137 (1923); cf. United States v. 
Bowman, 260 U. S. 94, 43 Sup. Ct. 39, 67 L. ed. 149 (1922); United States 
v. Carlin, 259 Fed. 904 (E. D. Pa. 1917); United States v. Union Timber 
Products Co., 259 Fed. 907 (W. D. Wash. 1919). Contra: United States v. 
Strang, 254 U. S. 491, 41 Sup. Ct. 165, 65 L. ed. 368 (1921). 

840 Stat. 1015 (1918) (Amending §35 Crim. Code); 35 Stat. 1088 (1909) 
(§ 37 Crim. Code). 

948 Stat. 128 (1933), 12 U. S. C. § 1467 (a) (1934). 

10 303 U. S. 1, 58 Sup. Ct. 468, 82 L. ed. 607 (1938); cf. United States v. 
Hill, 90 F. (2d) 573 (C. C. A. 3d, 1937). 

1176 F. (2d) 817 (C. C. A. 8th, 1935). 
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ment for conspiracy’* against the Reconstruction Finance Corpora- 
tion, the court said “. . . it is sufficient that a conspiracy to obstruct 
the proper use of the funds of the R. F. C. is charged, that is an im- 
pediment to the exercise of a function by the Federal government.” 

These cases are the natural result of the constitutional grant of 
implied power to Congress to make such laws and to the federal ju- 
diciary to interpret and enforce them. 

The constitutionality of the National Housing Act** has not been 
passed upon directly by the Supreme Court. The opinion of the 
United States Attorney General,’* August 26, 1935, however, writ- 
ten in reply to questions by the President concerning the Act, 


held the provisions of the Act to be constitutional under : 

1. The power to protect federal banks and the national cur- 

rency, 

2. The power to create additional banking facilities, 

3. The power to appropriate money for the general welfare, 

and 
4. The power to borrow money on the credit of the United 
States.*® 

Further in his opinion he cites as precedent for the use of insur- 
ance and guarantees by the Federal government the War Risk In- 
surance Act,’® the Act creating the Federal Deposit Insurance Cor- 
poration,’’ the guarantees for the obligations of the H. O. L. C.*® and 
the Reconstruction Finance Corporation Act.’® 

The National Housing Act specifically provides that “The Admin- 
istrator shall . . . be authorized, in his official capacity, to sue and be 
sued in any court of competent jurisdiction, state or federal.” ° Jus- 
tice Douglas in affirming a Michigan state court decision in Federal 
Housing Administration v. Burr,?* a garnishee case against an 
F. H. A. employee, thought that in view of the business nature of this 
particular governmental creation “such waiver by Congress of gov- 
ernmental immunity should be liberally construed.” 

Although the Burr case was a civil case, section 512 (a) ** of the 
Act dealing with fraudulent practices in the securing of an F. H. A. 
insured loan was upheld with a resultant conviction of Harry T. Hart- 

13 48 Stat. 1246 (1934), 12 U. S. C. §1701 (1934). 

14 38 Ops. Att’y Gen. 258 (1935). 

15 (1935) 4 Geo. WasH. L. Rev. 144 

16 38 Stat. 711 (1914). 

17 48 Stat. 162 (1933), 12 ee C. § 227, 64 (1934). 

18 48 Stat. 128 (1933), 12 U. S. C. §1461 (1934). 

19 47 Stat. 5 (1932), 15 U. S. ra § 601 (1934). 

on” Stat. 722 (1935) (As amended by § 344 (a) of the Banking Act of 
1 

21 309 U. S. 242, 60 Sup. Ct. 488, 84 L. ed. 724 (1940) ; a. Kiefer & Kiefer 

v. BR. F.C, 306 U. S. 381, a: Ct. 516, 83 L. ed. 776 (1939). 


2252 Stat. 8 -- 12’ U. C. §1731 (a) as amended by §9 of the Act 
approved Feb. 3, 1 
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well by the Court of Appeals of the Fifth Circuit in Hartwell v. United 
States.** 

The National Housing Act authorizes insurance by the Adminis- 
trator of eligible loans made by approved mortgagees and further 
provides for the issuance prior to insurance indorsement of a com- 
mitment which, as its name implies, commits the Administrator upon 
the fulfillment of certain conditions to insure that particular loan for 
the amount specified in the commitment. The Act specifically limits 
the amount of any mortgage which may be insured by the Adminis- 
trator to 80 per cent of the appraised value of the property, as de- 
termined by him, and upon the existence of enumerated additional 
requisites permits a mortgage in the maximum amount of 90 per 
cent.2* The borrower must consequently establish a minimum of 10 
per cent equity and must, in acknowledging receipt of the funds, 
certify as follows: 


The undersigned hereby acknowledges the receipt of a loan 
of dollars ($....) and hereby declares that the 
lien securing said loan is a good and valid first lien on the prop- 
erty therein described, that the mortgaged property . . . is owned 
by the undersigned free and clear of all liens other than that 
of such mortgage, that the undersigned does not have outstand- 
ing any other unpaid obligations contracted in connection with 


the mortgage transaction or the purchase of the said mortgaged 
property except obligations which are secured by property or 
collateral owned by the mortgagor independently of the said 
mortgaged property.”° . . 


Although the above quoted certification against secondary financing 
is signed only by the borrower, section 512 (a) is not directed against 
the borrower alone, nor is it limited in scope to any one type of 
fraudulent transaction, but it provides in general terms: 


Whoever, for the purpose of obtaining any loan or advance 
of credit from any person, partnership, association, or corpora- 
tion with the intent that such loan or advance of credit shall be 
offered to or accepted by the Federal Housing Administration 
for insurance, or for the purpose of obtaining any extension or 
renewal of any loan, advance of credit, or mortgage insured by 
the said Administration, or the acceptance, release, or substitu- 
tion of any security on such a loan, advance of credit, or for 
the purpose of influencing in any way the action of the said Ad- 
ministration under this Act, makes, passes, utters, or publishes, 


28 107 F. (2d) 359 (C. C. A. 5th, 1939). 

2452 Stat. 8 (1938), 12 U. S. C. §1709 (d) as amended by Acts approved 
Feb. 3, 1938, and June 3, 1939. 

25F. H. A. Form No. 2008. 
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or causes to be made, passed, uttered, or published any state- 
ment, knowing the same to be false, or alters, forges, or counter- 
feits, or causes or procures to be altered, forged or counterfeited, 
any instrument, paper, or document, or utters, publishes, or 
passes as true, or causes to be uttered, published, or passed as 
true, any instrument, paper, or document, knowing it to have 
been altered, forged, or counterfeited, or willfully overvalues any 
security, asset, or income, shall be punished by a fine of not more 


than $3,000 or by imprisonment for not more than two years, or 
both. 


In answer to Hartwell’s defense to his criminal prosecution on the 
ground that section 512 (a) was directed solely against the borrower 
and did not apply to third persons as himself, the Circuit Court of 
Appeals established definitely the applicability and effectiveness of 
this section to deal with any persons, whether or not formal parties 
to the mortgage transaction, who could be shown to have partici- 
pated fraudulently for the purpose of influencing in any way the action 
of the Administration. The court so declared: 


Whatever might be said in support of such a narrowing con- 
struction of the first section of the Act under which the offense 
charged in the first count of the indictment was drawn, “Who- 
ever, for the purpose of obtaining any loan,” etc., no warrant 
whatever can be found for putting such a limitation upon the 


second sentence of the Act, under which the second count is 
drawn. This denounces generally the making of false statements, 
“for the purpose of influencing in any way the action of the Ad- 
ministration.” But we think it plain that the Act must be con- 
sidered as a whole in the light of the purposes and objectives it 
was designed to achieve, and that so considered to place upon 
it a construction which would limit its scope to borrowers alone 
is an unreasonable narrowing of its scope and effect. 


A review of the District Court cases in which there have been at 
least indictments, and in most instances also convictions, discloses 
that the fraudlent practices embraced by this section fall into three 
general types: 

1. Fraudulent misrepresentations by outside parties, whose in- 
terest in the transaction is collateral rather than direct. 
. Undisclosed secondary financing. 


. Concealed side agreement, written or oral, between a seller or 
builder and the mortgagor.”® 


These type selections are general, of course, and not exclusive, and 
consequently a given case may fall into one or more. The primary 
purpose of the fraud, however, is almost always to obtain an in- 


26 Insured Mortgage Portfolio, April, 1940. 
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eligible or excessive loan by creating the appearance of conforming 
to the equity requirement when in fact a sufficient down payment 
has not been made. The difference in type of case is, therefore, caused 
largely by the choice of method. 

Perhaps the best illustration of the first type of fraudulent trans- 
action is the Mosby and Walsh case** which occurred in Los Angeles 
and resulted in several convictions. This was a partnership of con- 
tractors who in soliciting business from prospective home builders 
advised them that small down payments would be sufficient. The 
partnership then, in the process of obtaining the loan for the appli- 
cant, filed with the banks and with the Federal Housing Administra- 
tion receipts and affidavits setting forth that larger down payments 
had been made. The indictment charged that the defendants had in- 
duced the applicants to sign these necessary forms in blank and that 
these blanks were then filled in with “false and fraudulent statements” 
and notarized, although the persons purporting to sign the documents 
had not appeared before the notaries. One of the above referred to 
blanks was a given application which stated that the price of the lot 
was $800, of which $400 had already been paid, whereas the actual 
price was $600 and nothing had been paid. The application also gave 
the contract price for improvements at $4,200, whereas the actual 
price agreed to between the owner and builder was $3,600. The com- 
mitment to insure the loan was based on the application, and since 
such figures were excessive it resulted in the commitment exceeding 
in amount the actual value of the property. 

United States v. Napier,?* which is illustrative of the secondary 
financing type of fraud, is the first case in which a conviction has 
been secured against a mortgagor alone. The defendant here stated, 
according to the indictment, “That he was the owner of a certain 
lot ... that he had purchased the same from C. J. and Clyde Fuson 
... for the sum of $1,500, on the 18th day of April, 1938, and that 
the same was on the 13th day of July, 1938, paid for in full.” The 
indictment went on to say that Napier had not paid $1,500 for the 
lot nor agreed to pay said sum, but that about April 15, 1938, he had 
procured a deed from Fuson in which no consideration was stated 
nor lien retained for the purchase price. The true consideration was 
$600, $200 on April 15, 1939, $200 on April 15, 1940, and $200 on 
April 15, 1941, “as evidenced by a contract entered into between 
said parties simultaneously with the execution of said deed.” There 


27 United States v. Mosby, No. 13951-M (S. D. Cal. 1939); Steele Lumber 
Co., Superior Lumber Co. and Hayes Lumber Co. (W. D. La. 1940); Sears 
and Minnick (W. D. Va. 1939); Harry M. Quinn (N. D. Ill. 1939). 

28 No. 8573 (E. D. Ky. 1940); United States v. Byers, No. 13939-M (S. D. 
Cal. 1939); United States v. Piper (S. D. Cal. 1939). 
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were also existing materialmen’s liens at the time the defendant ac- 
knowledged on the commitment that there were no outstanding liens 
other than that of the mortgage and no other obligation contracted 
in connection with the mortgage transaction. The defendant was ac- 
cordingly convicted under Title 12, § 1731, U. S. C., of “unlawfully 
making false statements for the purpose of obtaining a loan from the 
Federal Housing Administration.” 

A very obvious example of the third type of fraud, concealed side 
agreements, involved Tyson and Houghton,”* a California real estate 
firm which sold a $500 lot to the co-defendant mortgagor, who paid 
to the firm $300. Of this sum $150 only was to apply to the lot and 
the remaining $150 was to be used by the bank for all incidental costs. 
Two contracts, both bearing the same date, were made with another 
party who was to do the actual building of the house, one in the 
amount of $4,000, which contract was delivered to the bank, and the 
other one in the amount of $3,300, which was the actual agreed cost 
of the improvements. The issuance by the Federal Housing Admin- 
istration of a commitment in the amount of $4,000 resulted in an 
excess of $700 over and above the contract price of the improvements, 
which $700 covered the unpaid balance on the lot and all incidental 
expenses. The court handed down convictions for all four parties. 


Although most of the decisions handed down involving violations 
of section 512 (a) of the National Housing Act have not been of- 
ficially reported in the Federal Reporter System, because no written 
opinions have been considered necessary by the courts, there have 
been or are now pending convictions in approximately seven of the 
circuits of the federal court system. 


The Federal Housing Administration maintains its own section of 
investigations which procures and assembles the information relative 
to the individual violations and turns same over to the Department 
of Justice in whose hands the prosecution lies. Although the mass 
violation of certain federal statutes, as the anti-trust laws, has pro- 
voked a continued and concerted attack led by the Department of 
Justice against the wrongdoers, there is yet no indication that the 
violations of the National Housing Act are so numerous or far-reach- 
ing but that its present judicial administration can cope with them 
adequately. 

After a review of this series of opinions involving the National 
Housing Act and similar enabling legislation for other federal instru- 
mentalities it becomes quite apparent that McCulloch v. Maryland 

29 United States v. Tyson, 13903-H and 13899-H (S. D. Cal. 1939); United 


States v. Kurtz, Crim. Docket No. 16799 (E. D. Ohio 1940); United States v. 
Whittemore, No. 14129 Y Crim. (S. D. Cal. 1939). 
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is still good law and that so long as there continues the present lib- 
eral interpretation of the implied powers of Congress the Federal 
government may at will create these instrumentalities for carrying 
out its function and provide, and have enforced, punishment for a 
fraud against the United States when there occurs a violation of the 
penal provisions of the various acts. Lois E. Harris. 


THE Concept or “Dornc BUSINESS” FoR TAX PURPOSES 


The capital stock tax is an excise tax imposed with respect to 
carrying on or doing business.’ It is an excise tax, not on the busi- 
ness itself, but on the exercise of the privilege of doing business in 
the corporate form. It becomes important, therefore, to consider 
whether or not the corporation upon which the tax is being imposed 
is carrying on or doing business. 

To state rules in any but the most general terms is well nigh im- 
possible.? Placing the cases in distinct categories is not possible since 
in most instances the underlying principles merge and are almost in- 
distinguishable from each other. The cases are presented in such 
fashion as to illustrate how the courts have reacted to factual situa- 
tions presented to them. It is not pretended that more can be done. 

The question of when a corporation begins to do business should 
first be considered. At what point in the creation of a corporation 
does the liability for doing business attach? Do the mere formal acts 
of incorporating constitute doing business or is more necessary ? 

The Bukidnon Associates was organized to acquire the assets of 
the Bukidnon Corporation. It issued its shares to the Bukidnon Cor- 
poration, but during the taxable period in controversy no assets were 
turned over to it. During the period, however, it loaned money to 
the Bukidnon Corporation and did other acts necessary in order to 
acquire capital by the sale of its shares. 

In a suit brought by the trustee for refund of taxes paid, the court 
held that the Bukidnon Associates was not doing business.* It was 
organized for profit, but until it acquired assets it could not carry 
on the business for which it was organized. 

The Colorado Fuel & Iron Company went into receivership, and 
the Colorado Fuel & Iron Corporation was formed to take it over 


1 Section 1200 Internal Revenue Code, 53 Stat. 169 (1939), 26 U. S. C. § 1200 
(1934). 

2“Tt is evident .. . that the decision in each instance must depend upon the 
particular facts before the court.” Von Baumbach v. Sargent Land Company, 
infra note 33. 


3 Mason v. U. S., 27 F. (2d) 1013 (Mass. 1928). 
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pursuant to a plan of reorganization as ordered by the court. Be- 
fore the effective date of the transfer of the debtor’s property, the 
Colorado Fuel & Iron Corporation engaged in all the routine acts 
necessary for the creation of a corporation. It was held that the 
Colorado Fuel & Iron Corporation was not doing business before the 
transfer date since it had no assets before then.* This holding was 
affirmed by a higher court.® 

The Mode O’Day Corporation was organized to acquire the stock 
of four existing corporations engaged in the manufacture and sale 
of wearing apparel. The acquisition was to be paid for by its own 
stock. The skeleton organization was completed, but no stock was 
issued since permission to issue had not been received from the Com- 
missioner of Corporations of the state. It was held that the corpora- 
tion was not doing business, since it had not begun to do what it 
intended to do. The court suggests as a significant fact that per- 
mission to issue stock had not as yet been granted to the corporation. 
The suggestion implies that had permission not been necessary, a 
contrary result could be reached. 

In Associated Furniture Corporation v. United States,’ the facts 
showed that the corporation had been organized during the taxable 
year. It went through all the routine acts of incorporation and also 
acquired the stock of several other corporations engaged in a similar 
business. In addition, however, it went further and made contracts 
of employment and employed certain persons. It was held that this 
constituted doing business, that the corporation had passed from the 
stage of organization to where it was performing positive business 
acts. It is not necessary for a corporation to be actually engaged in 
the manufacture of its intended product to incur liability. The per- 
formance of acts leading to the ultimate attainment of the purposes 
for which the corporation was created and has its existence is suf- 
ficient. 

In General Ribbon Mills Incorporated v. Higgins® it was shown 
that the corporation had been duly organized, and that directors and 
officers were elected. The officers were authorized by the Board of 
Directors to exchange the corporation’s stock for the stock of another 
corporation. After the corporation had acquired the stock of the 
other corporation, it resolved to dissolve the latter. It was held that 
this did not constitute doing business since no assets were acquired 


4 Colorado Fuel & Iron Corporation v. Nicholas, 28 F. Supp. 448 (Colo. 1939). 
5112 F. (2d) 858 (C. C. A. 9th, 1940). 

6 Mode O’Day Corporation v. Rogan, 32 F. Supp. 571 (S. D. Calif. 1940). 
744 F. (2d) 78 (Ct. Cl. 1930). 

8 32 F. Supp. 534 (S. D. N. Y. 1940). 
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during the taxable period. The court distinguishes this case from 
the Associated Furniture case by saying a resolution is not a contract. 


It would appear from these cases that the acquisition of assets con- 
stitute one of the significant facts to be considered. Where the cor- 
poration has not acquired assets, conclusively it is not doing business. 
Why the courts do not consider stock of another corporation assets 
is not answered by the cases, but that they do not do so is clear. It 
is equally clear that only slight acts after the acquisition of assets are 
all that are necessary for liability to attach. Whether the mere ac- 
quisition of assets would constitute doing business is probematical 
since this question has not been raised. It is very likely, however, 
that additional acts would be required. 


The cases should next be considered where the corporation has 
been formed and is functioning. Doing business becomes a matter 
of what the activities of the corporation are. The Edgar Estates 
Corporation was formed to hold the property of the residuary legatees 
of one Jane E. Edgar. The corporation owned the property, man- 
aged it, collected the rents, made sales where advantageous, and dis- 
tributed the proceeds to the stockholders, the residuary legatees. It 
was held that this constituted doing business.® Since the corporation 
was organized to liquidate, it was doing exactly what its corporate 
purpose was. A like decision was rendered in the case of Conhaim 
Holding Company v. Willcuts,*° where the courts observed that the 
corporate form was adopted because it was so advantageous. 


The doctrine that where the corporation is doing what it was or- 
ganized to do, it is doing business, may be illustrated by the case of 
Orpheum Circuit Incorporated v. Reinecke. Here the corporation 
was organized to acquire and unify the management of other cor- 
porations in the theatrical business. It acquired the capital stock of 
32 other corporations and then actively engaged in their management. 
This was clearly held to be doing business, since the whole purpose 
of the organization was for profit.'? 

The facts in Western Pacific Railway Corporation v. Bowers * 
were that the corporation was organized as a holding company to 
finance a reorganized subsidiary company and also to enforce a 
judgment debt owing to the company. The corporation contended 


® Edgar Estates Corp. v. U. S., 38 F. (2d) 914, 65 Ct. Cl. 415 (1928). 

1021 F. (2d) 91 (Minn. 1927). 

1141 F, (2d) 524 (N. D. Ill. 1930). 

12 The theory of the corporation in a case such as this, is that it does no 
business itself, that all the business is done by its subsidiary corporations. Where 


the primary object of organization is control of the business-doing subsidiaries, 
the parent is itself doing business. 


18 26 F. (2d) 82 (S. D. N. Y. 1927). 
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that as a holding company it was not doing business,’* and that 
enforcement of a judgment could not be construed to be doing 
business. It was held that the corporation was doing what it was 
organized to do, and that this constituted doing business. As for 
the judgment, this was no simple judgment but one for whose en- 
forcement constant acts of a business nature were required.’® 


The Lane Lumber Company was organized for the purpose of 
holding, buying and selling real property. It held title to several 
tracts of lumber land, and its only acts were to hold title, pay taxes, 
and hire agents to make a sale of the land if possible. No sale was 
ever made. The court said that owning land and paying taxes on it 
is not doing business, nor is trying to sell it.1* If a corporation is not 
engaged in business, it cannot make any difference that what it is 
doing is authorized by its charter. A dissent argued that the cor- 
poration was doing what it was organized to do, and that this con- 
stituted doing business. 


In Del Norte Company v. Wilkinson,'* the facts were that the cor- 
poration was the owner of timber lands. It exchanged part of its land 
for the capital stock of a lumber company. It loaned some money 
to the lumber company out of funds realized from the sale of its own 
stock. It was held that the only activities of the corporation were 
to hold and protect its capital investment, that it had not employed 
its capital in any sense for the purpose of profit. The mere hope or 
expectation that a capital investment may, through increment, pro- 
duce profit is not the equivalent of carrying on or doing business. 
Exemption is not to be construed as applicable only to such corpora- 
tions as have suffered complete extinction, including assets and lia- 
bilities. A similar conclusion had previously been reached in Cannon 
v. Elk Creek Lumber Company.** 


In a case where a corporation organized to engage in the lumber 
business and to hold and sell lumber lands, purchased additional land 
in order to consolidate its holdings, it was held that the use made 
of the property suggests liquidation and not continued existence for 
speculation and therefore did not constitute doing business.’® In a 
similar case where the corporation bought extensively of new lands, 
the court said that merely holding title would not be doing business, 
but purchasing more property with an eye to selling it at a profit is 


14 The holding company argument is similar to note 12, supra. 

15 The judgment involved upwards of 38 million dollars and a staff of em- 
ployees was necessary to handle the task of enforcement. 

16 Lane Lumber Co. v. Hynson, 4 F. (2d) 666 (C. C. A. 5th, 1925). 

1728 F. (2d) 876 (E. D. Wis. 1928). 

188 F. (2d) 996 (C. C. A. 7th, 1925). 

19 Clallam Lumber Co. v. U. S., 34 F. (2d) 994 (W. D. S. D. Mich. 1927). 
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doing business.2° In general, in the cases where liability has been 
sustained there has been the element of use of capital assets to pro- 
duce profit. Thus the mere holding of title or liquidating are not 
doing or carrying on business. 


An interesting case is Monroe Lumber Company v. Poe.** The 
corporation in 1921 and subsequently, owned timber lands for the 
purposes of sale. In 1921 its only activities consisted of collecting 
and disbursing the proceeds of land previously sold. In 1922 it pur- 
chased additional land, and in 1923 it sold some of its land. It was 
held that since the corporation’s business was buying and selling real 
property, it was doing business in 1922 and 1923, and not doing busi- 
ness in 1921. 

The Fink Coal and Coke Company had been organized to mine 
and ship coal. Transportation facilities failed and the corporation 
never opened a mine. It retained title to its property, however, and 
maintained its corporate status. The Collector of Internal Revenue, 
defendant in the corporation’s suit for refund of taxes paid, contended 
that the corporation’s charter gave it the power to hold real estate 
and since it was doing this it was doing business. The court found 
for the plaintiff in the action, saying that it was doing only such acts 
as were necessary to maintain its existence.2* The mere owning of 


land is not doing business because any owner would sell at a profit. 
The true test is not what the corporation can do, but what it is do- 
ing. Where a corporation was organized to hold timber lands and 
to sell it at a profit if possible, the mere holding of title and paying 
taxes was held not to constitute doing business.”* 


The Three Forks Coal Company was incorporated for the purpose 
of engaging in the mining business and holding real estate. It never 
exercised any of its corporate powers, but under the laws of the state 
of incorporation it could own the stock of other corporations. It ex- 
changed its own stock for the stock of other corporations engaged 
in mining and even borrowed to buy other stock. It was held that all 
this did not constitute carrying on business since it exercised no con- 
trol over the corporations whose stock it owned, and was merely 
intended to maintain the corporate existence.** Thus a corporation, 
although incorporated for the purpose of doing business, is not sub- 
ject to the tax if it is doing only such acts as are necessary to the 
maintenance of its corporate existence and the private management 


20 Lyon Lumber Co. v. Harrison, 113 F. (2d) 443 (C. C. A. 7th, 1940). 

2121 F. (2d) 776 (W. D. S. D. Wash. 1927). 

22 Fink Coal & Coke Co. v. Heiner, 26 F. (2d) 136 (W. D. Penna. 1928). 

28 U. S. v. Hotchkiss Redwood Co., 25 F. (2d) 958 (C. C. A. 9th, 1928). 

24U. S. v. Three Forks Coal Co., 13 F. (2d) 631 (C. C. A. 3d, 1926). Cf. 
Edwards v. Chile Copper Co., infra. 
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of its purely internal affairs. The fact that the corporation has an 
income which it distributes to its stockholders does not seem to make 
a material difference. During the taxable year a mining corporation 
held certain mining claims. Its activities consisted of receiving roy- 
alty on ore previously mined, of collecting interest on a prior invest- 
ment and in performing annual assessment work. This was held 
not to be doing business, but acts necessary for the maintenance of 
the corporation.*® Mere distribution of the avails of the corporate 
property is not doing business within the meaning of the statute so 
as to give rise to tax liability. A similar result obtained where the 
corporation’s activities, though comparable, were even far more ex- 
tensive.*® 

The Rotorite Corporation entered into a contract with the Sun- 
beam Company under the terms of which the latter was granted ex- 
clusive right to manufacture and sell machines under patents owned 
by the former, subject to the payment of specified royalties. The 
Corporation’s sole activities consisted of receiving the royalties and 
distributing them to its stockholders. This was clearly held not to 
constitute doing business.** 


The Atlantic Coast Line Company was organized to finance the 
acquisition of railroad lines in the South. It progressively reduced 
its holdings till it held those of only one railroad. It later amended 
its charter to permit greatly expanded corporate powers. The cor- 
poration contended that its activities consisted solely in holding se- 
curities and that this did not constitute doing business. The court 
found the corporation had kept its corporate organization intact, that 
directors’ and stockholders’ meetings were held, that officers’ salaries 
were paid, and that the corporation bought and sold securities. It 
was held that these involved more than the mere distribution of the 
avails of property owned by the corporation. Since the corporation 
continued to seek activities by which it could make profit, it was do- 
ing business.”® 

A case involving a somewhat similar situation was Argonant Con- 
solidated Mining Company v. Anderson.*® Here the main purpose 
of the corporation was to hold the shares of the Argonant Mining 
Company. It did not distribute all its revenue in dividends but in 
substantial part invested them in securities for speculative purposes. 
The court distinguished mere investment from speculation where the 


25 Ambergris Consol. Mining Co. v. U. S., 27 F. Supp. 968 (N. D. Idaho 
1939). 

26 Hercules Mining Co. v. U. S., 34 F. Supp. 103 (Idaho 1940). 

27 Rotorite Corp. v. Comm., 40 B. T. A. 1304 (1939). 

28U. S. v. Atlantic Coast Line Co., 99 F. (2d) 6 (C. C. A. 4th, 1938). 

2952 F. (2d) 55 (C. C. A. 2d, 1931). 
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corporation has no ready knowledge but must investigate the possi- 
bilities and follow them up. While mere investment of the surplus 
might not constitute doing business, investment for speculation clearly 
does. The court succinctly summarizes what may be called the rule 
applicable to the group of cases just discussed. 


Just what activities bring a corporation within the statutory 
definition the decisions, as is almost inevitable, do not certainly 
declare. That there is a degree of quietude which will exempt 
it, is indeed well settled (citing cases) ; but how far it may be 
active and still maintain its exemption, is in the nature of things 
impossible of statement in general terms. In most of those cases 
where the corporation has succeeded, its activities have been con- 
fined to holding the title of property whose usufruct it receives 
and distributes in dividends. When this is the whole scope of 
its dealings, it does no business within the meaning of the statute. 


However, it takes little to bring it from behind this shield. 


An interesting group of cases concerns corporations whose status 
is that of the lessor of real estate. It is clear that corporations or- 
ganized for the purpose of doing business and actually engaged in 
such activities as leasing property, collecting rents, managing office 
buildings, making investments of profits, are engaged in business 
within the meaning of the statute.*° Where the activities of the cor- 
poration have been limited, however, to holding the title and dis- 
tributing the avails of its property, this has been considered not to 
constitute doing business.*! What additional activities are necessary 
for carrying on business is not clear. In McCoach v. Minehill and 
Schuylkill Haven Railroad Company,** the lessor corporation agreed 
to maintain its corporate existence during the term of the lease and 
do such acts necessary to insure the lessee complete enjoyment of the 
property. It kept an office, books, and a staff of employees. It re- 
ceived rent from the lessee and interest in other investments, which 
it distributed to its stockholders. It was held that the corporation 
was not doing business. The business was being done by the lessee, 
and by the very terms of the lease by which it turned over its prop- 
erty the corporation was prevented from doing what was the prime 
object of its organization. The corporation had been organized to 
operate a railroad, and by the lease it had leased its property includ- 
ing franchises for a period of 999 years. A dissenting opinion argued 


80 Flint v. Stone Tracy Co., 220 U. S. 107, 31 Sup. Ct. 342, 55 L. ed. 389 
(1911). 

31 Zonne v. Minneapolis Syndicate, 220 U. S. 187, 31 Sup. Ct. 361, 55 L. ed. 
428 (1911); United Mercury Mines Co. v. Viley, 20 F. Supp. 734 (S. D. 
Idaho 1937); Kingkade Hotel Co. v. Jones, 30 F. Supp. 508 (W. D. Okla. 
1939); 108 F. (2d) 1015 (C C. A. 10th, 1939). 


82 228 U. S. 295, 33 Sup. Ct. 419, 57 L. ed. 842 (1913). 
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that the acts by which the corporation maintained its existence, keep- 
ing an office and employees, distributing interest—all these were do- 
ing business. 

Von Baumbach v. Sargent Land Company ** was the case of a realty 
corporation which leased its property and distributed the proceeds. 
In addition, however, it handled its own property, sold real estate 
and stumpage, leased other property, saw to it that its lessees per- 
formed fully, and conducted exploration on its land. The court said 
that this constituted doing business. The fair test is between a cor- 
poration which has reduced its activities to the owning and holding 
of property and the distribution of its avails, and doing only the acts 
necessary to continue that status, and one which is still active and is 
maintaining its organization for the purpose of continued efforts in 
the pursuit of profit and gain, and such activities as are essential to 
those purposes. 


Where the corporation employed a portion of its revenue from the 
leasing of its property for the purposes of reinvestment for profit, 
the courts have been inclined to consider this doing business.** They 
have been similarly inclined where both the lessor and lessee cor- 
porations are owned by the same person and the proceeds were used 
to deal in securities*® and also where the lessee corporation was an 


operating company, an agency through which the lessor carries on 
its business.*® 


Where a corporation has retired from the business for which it 
was organized, and its acts are the purely formal functions normally 
incidental to the status of a mere lessor or for liquidation, this is not 
doing business.** But if it engages in other activities or maintains 
its organization for the purpose of continued effort in the pursuit of 
profit or gain, it is carrying on business.** The Chevrolet Motor 
Company retired from the manufacturing business by selling out to 
General Motors. It continued, however, as an entity and carried on 
with its remaining assets. It made loans, borrowed money, purchased 
stock of another corporation, sold such stock, and exchanged its own 
shareholders’ stock for the stock of another corporation. It was held 
that all this exceeded liquidation or the activities of a mere holding 


33 242 U. S. 503, 37 Sup. Ct. 201, 61 L. ed. 460 (1917). 

34U. S. v. Peabody Co., 104 F. (2d) 267 (C. C. A. 6th, 1939). 

35 Morrisdale Land Co. v. U. S., 66 Ct. Cl. 701, 44 F. (2d) 82 (1929). 

86 Federal Coke Corp. v. Driscoll, 27 F. Supp. 224, 226 (W. D. Penn. 1939) ; 
Carnegie-Illinois Steel Corp. v. U. S., 27 F. Supp. 227 (W. D. Penn. 1939). 

37 Carolina, Clinchfield & Ohio Ry. v. Higgins, 21 F. Supp. 262 (S. D. N. Y. 
1937) ; Nashua & Lowell R. R. Corp. v. Welsh, 33 F. Supp. 684 (Mass. 1940). 


88 Page v. M. Rich & Bros. Co., 99 F. (2d) 607 (C. C. A. 5th, 1938); Stan- 
ley Securities Co. v. U. S., 38 F. (2d) 907 (Ct. Cl. 1930). 
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company and constituted doing business.** The same reasoning was 
employed in the case of Wisconsin Central Railroad Company v. 
United States*® where the corporation after leasing all of its railroad 
property, kept its corporate existence, borrowed money to buy equip- 
ment for the leased railroad, executed conveyances of real estate 
owned by it and made contracts. The court held that all these ac- 
tivities were not merely incidental, but were necessary acts in the 
operation of the corporation’s property and constituted carrying on 
business. The courts have inclined to view this principle narrowly 
and find that a corporation, organized for a definite though limited 
business purpose involving profits, that pursues activities to carry 
out that purpose, no matter how few or small they may be, is carry- 
ing on or doing business within the meaning of the statute. 


Where the property that is being held is the stock of another cor- 
poration, the results do not differ greatly from those already dis- 
cussed. The Phoenix Securities Company was organized to hold the 
stock of the Phoenix Insurance Company, and of several other sub- 
sidiaries. It had no independent office, paid no rent nor salaries. 
Its only activities were to purchase the shares of its subsidiaries 
whenever they appeared on the market. It never sold any. It was 
held that had it not been for the new accessions of stock, the cor- 
poration would have been as bare a holding company as could be 
contrived. The purchases were immaterial since a minimum of 
activity is necessary to the persistence of even the lowest organisms. 
No business was done here. In Automatic Fire Alarm Company of 
Delaware v. Bowers,** it was shown that the corporation was a hold- 
ing company organized to hold stock and pay dividends. It borrowed 
money from a bank to buy a building for its subsidiary, it purchased 
the building, and then repaid the principal and interest to the bank. 
It made loans to its subsidiaries, and in turn took loans from them. 
It also sold some stock because it was ordered to do so by the gov- 
ernment. The court held that these were the activities of a holding 
company and since they were not done for profit, the corporation was 
not doing business. 

The Ward Baking Corporation was a holding company holding the 
stock of the Ward Baking Company. It actively managed the sub- 
sidiary and tried to expand its trade so that its own assets and divi- 
dends would be increased. The court held that doing business con- 


89 Chevrolet Motor Co. v. U. S., 64 Ct. Cl. 211 (1927), cert. den. 277 U. S. 
585. 


4041 F. (2d) 870 (Ct. Cl. 1930). 

41 Harmar Coal Co. v. Heiner, 34 F. (2d) 725 (C. C. A. 3d, 1929). 

42 Eaton v. Phoenix Securities Co., 22 F. (2d) 497 (C. C. A. 2d, 1927). 
4351 F. (2d) 118 (S. D.N. Y. 1931). 
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sisted of the act of engaging continuously in business activities which 
are not merely incidental but substantial and rebound in increased 
profits by reason of their performance, and therefore the activities 
enumerated constituted doing business.** It appears that the opera- 
tive fact in these decisions is the degree of control exerted over the 
subsidiaries,*® and the tendency in the courts is to construe the exemp- 
tion rather closely.**, In Edwards v. Chile Copper Company,* it 
was shown that the corporation was organized to hold the stock of 
and finance the Chili Exploration Company. It received a return 
from its investment in the Chili Exploration Company, and rein- 
vested part in other sources. It was held that the corporation was 
organized for profit and was doing exactly what it was organized to 
do, and this constituted doing business. The corporation made the 
interesting suggestion that there was only one business being carried 
on, thus there should be only one tax. The court answered that if 
one business cannot be carried on without two corporations taking 
part, both are liable. The Chili Copper Company was a great deal 
more than merely a conduit for the Chile Exploration Company. 
After some doubt a similar result obtained in /nternational Salt Com- 
pany v. Phillips** where the facts make a no less convincing case. 

Where a subsidiary was organized for the purpose of performing 
specific services for its parent, it was held to be doing business.*® 

It seems to be clear that a corporation organized as a holding com- 
pany but which engages in numerous transactions outside the normal 
scope of holding company activity will be held to be doing business. 
Making loans and paying commission are not the incidents of owner- 
ship of stock and it has been so held.*° 


United States v. Whitridge* was an action brought by the receiver 
of the Third Avenue Railway Company for refund of taxes assessed 
against the company. The receiver was acting under orders from 
the Circuit Court of the United States for the Southern District of 
New York. He had been given complete control and management, 
and the original company had been ousted in fact. It was held that 
this is a tax not on franchises, nor property, nor income but on the 
doing of corporate business, and was not intended to tax a corpora- 


44 Ward Baking Corp. v. U. S., 66 Ct. Cl. 456 (1928), cert. den. 280 U. S. 561. 

45 Hastings Pavement Co. v. Hoey, 28 F. Supp. 897 (S. D. N. Y. 1939). 

46 wo Investment Securities Co. v. U. S., 112 F. (2d) 231 (C. C. A. 
Ist, 1940). 

47270 U. S. 452, 46 Sup. Ct. 345, 70 L. ed. 678 (1926). 

489 F, (2d) 389 (C. C. A. 3d, 1925) (Held not to be doing business). Re- 
versed on the authority of Edwards v. Chile Copper Co. in a memorandum opin- 
ion, 274 U. S. 718, 47 Sup. Ct. 589, 71 L. ed. 1323 (1927). 

49 New Haven Securities Co. v. Bitgood, 87 F. (2d) 759 (C. C. A. 2d, 1937). 

50 Cement Securities Co. v. U. S., 6 F. Supp. 993 (Ct. Cl. 1934). 

51231 U. S. 144, 34 Sup. Ct. 24, 58 L. ed. 159 (1913). 
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tion operating under the court. Exemption was granted in this case. 
If the original corporation itself was left in control, but under the 
supervision of the court, a different result might be reached.** A 
somewhat analogous situation arose in Boston Elevated Railway Com- 
pany v. Malley.** The original corporation, under an act of the 
Massachusetts legislature, gave up its right to manage its affairs and 
property in favor of public trustees appointed by the Governor. The 
business was conducted in the name of the company, it was still liable 
in contract and tort. The Act provided that the trustees shall be 
deemed to be acting as agents of the company and not of the Com- 
monwealth. It was held that since the activities of the company were 
still being carried on for profit or gain, it was doing business. 

The State Bank of North Dakota was created by an act of the 
North Dakota Legislature, so that for the purpose of encouraging and 
promoting agriculture, commerce and industry, the State of North 
Dakota could engage in the business of banking. The bank corpora- 
tion contended it was non-taxable as the instrumentality of a sover- 
eign state. It was held that the exemption did not apply.** The cor- 
poration had been formed to engage in a private business and was 
thereby divested of sovereignty. 

The Union Land and Timber Company was organized for the pur- 
pose of holding turpentine timber lands, and engaging in the busi- 
ness of naval stores. By order of a creditors’ committee it resolved 
to liquidate, and its only activities since then have been to liquidate. 
It was contended that because the corporation accepted some offers 
and rejected others, it was doing business. The court held that this 
was not doing business.®° To get the most for the assets is a part 
of liquidation. 

Business has been defined as embracing whatever occupies the time, 
attention, or labor of men for profit. The element of profit has bulked 
large in the thinking of the court on many occasions. The Stafford 
Owners Incorporated was a corporation organized to own a coop- 
erative apartment house. Its stockholders were the tenants. The 
corporation held the legal title for the convenience of the stockhold- 
ers who owned the beneficial title. The scheme was to enable each 
tenant to gradually pay for and own his apartment; and the articles 
of the corporation expressly prohibited any profits. It was held that 
the corporation was not doing business since there was no motive 
for profit as an entity.°° The Nunnally Investment Company was a 


52 INTERNAL REVENUE CUMULATIVE BULLETIN (1939) Part 1, 343. 

58 Boston Elevated Ry. Co. v. Malley, 24 F. (2d) 758 (Mass. 1928). 

54 State Bank of North Dakota v. Olson, 33 F. (2d) 848 (C. C. A. 8th, 1929). 
55 Union Land & Lumber Co. v. U. S., 113 F. (2d) 446, 65 Ct. Cl. 129 (1928). 
56 Stafford Owners Inc. v. U. S., 39 F. (2d) 743 (Ct. Cl. 1930). 
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closed corporation, all of its stock being owned by J. H. Nunnally, 
his wife, son and daughter. The corporation made loans to its stock- 
holders and occasionally to outsiders. This was not done for profit 
but merely for accommodation. It was held that the tax is based not 
upon the charter powers of the corporation, but on its activities. The 
corporation’s maintaining old investments and making new ones were 
not to further business opportunity or standing, but for income. 
Merely distributing the income to its stockholders was not carrying 
on business.°* 

A problem distinct from but related to the principle problem under 
discussion relates to trusts. The various acts imposing the capital 
stock tax provide that when used in the acts, the term corporation 
includes among other things associations. A dual question then 
arises. It must be decided first whether or not the trust sought to 
be taxed is a strict trust and hence non-taxable, or an association 
taxable as a corporation. Secondly, it must be determined, if the 
particular organization has been held to be an association, whether 
or not it is carrying on or doing business. For the latter, the prin- 
ciples already discussed are applicable. The former raises a new sub- 
stantive question that has been given elaborate treatment by the 
courts.** The distinction between so-called ordinary trusts and trusts 


which are held to be associations is not clearly defined. It may be 
stated, however, that associations have two fundamental character- 
istics which must be present in an organization if it is to be classified 
as such, namely : 


(1) A common enterprise for the transaction of business and 
sharing its gains, sometimes referred to as the profit test,*® 
and 

(2) A quasi-corporate form.*° 


With reference to the capital stock tax, two recent cases might be 
cited as illustrative of the problems. In Cadman v. United States, 
a trust was organized to hold property acquired by the beneficiaries 
through inheritance. The trustees were given broad powers of con- 
trol under the terms of the trust instrument. The property was put 


57 Rose v. Nunnally Investment Co., 22 F. (2d) 102 (C. C. A. 5th, 1927). 

58 Hecht v. Malley, 265 U. S. 144, 44 Sup. Ct. 462, 68 L. ed. 949 (1924) ; 
Morrissey v. Comm., 296 U. S. 344, 56 Sup. Ct. 289, 80 L. ed. 263 (1935). 

59 Dunbar v. Comm., 65 F. (2d) 447 (C. C. A. Ist, 1933); Kilgallon v. 
Comm., 96 F. (2d) 337 (C. C. A. 7th, 1938). 

60 Comm. v. Brouillard, 70 F. (2d) 154 (C. C. A. 10th, 1934). A novel argu- 
ment was advanced in Ittleson v. Anderson, 67 F. (2d) 323 (C. C. A. 2d, 1933), 
to the effect that since there was only one beneficiary to the trust, it could not 
be deemed an association; association implies a plurality. The court, however, 
found otherwise. 

61 30 F. Supp. 732 (Mass. 1939). 
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out on leases renewable at relatively short intervals, and the surpluses 
of the organization were used to deal in securities. It was held that 
the trust was an association taxable as a corporation, and that it was 
carrying on or doing business. In Sears v. Hassett,®* there was also 
a trust created by the beneficiaries under a will. Its sole activities 
during the two taxable years in controversy, however, were to hold 
the property under a long term lease, receive the rent, and pay the 
taxes and mortgage interest. It was held here that although an 
association, it was exempt because it was not doing business. Both 
cases appear to be correctly decided on their facts. 


Conclusion 


The reluctance of the courts in arriving at a single formula where- 
by carrying on or doing business may be adjudged is understandable 
from the difficulty inherent in so doing. It is believed, however, that 
a formula such as that may be evolved. 

There are two elements which must be considered in deciding 
whether or not a particular business organization is engaged in busi- 
ness so as to render it liable for the tax: 


1. The motive for which the business was organized. If the 
motive is profit, it is immaterial whether the activities dur- 
ing the taxable period resulted in profit or loss. 

2. The nature of the activities engaged in. 


If the motive of the organization is for profit and the activities en- 
gaged in are those specifically permitted to it by its charter, then 
conclusively such business organization should be held to be doing 
business. There has been some tendency in the courts to look at this 
factor in a quantitative manner. Where the activities have been slight, 
even though permitted by the charter, exemption has been granted in 
a number of instances. This would seem to be erroneous. Where an 
organization is doing the acts it is specifically empowered to do, it 
is difficult to escape the conclusion that it is doing business, regard- 
less of how slight those acts may be. 

The advantages of the corporate form of business organization are 
commonly known. Not the least of these are the benefits corpora- 
tions enjoy under the income tax laws. If the tests suggested seem 
to limit the exemption closely this would appear to be a desirable 
result. Business organizations should not be permitted to seek the 


62111 F. (2d) 961 (C. C. A. Ist, 1940). 

63 It is interesting to note that the test of doing business is what the organ- 
ization is doing and not what its charter powers are, while on the other hand 
the test of whether the organization is a trust or an association depends upon 
what its trust powers are and not what it is doing. 
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advantages accruing to a particular type of structure and yet escape 
the burden of taxation placed upon that structure by Congress.™ 
This is not an oversimplification, but is an equitable approach to a 
situation which has been made unduly complicated by the courts. 

What sort of activities then could an organization have and still 
be exempt? Where an organization is performing the purely admin- 
istrative acts imposed upon it by law for the purpose of maintaining 
its legal existence there is no reason to deny its exemption. Such an 
act, for example, would be the payment of state franchise fees. Where 
an organization, not formed for the specific purpose of liquidating, 
is liquidating its assets with the view of retiring from the business 
for which it was organized, exemption should be allowed in such case 
too. Any additional acts undertaken in furtherance of its charter 
purposes, however, would remove the exemption. 

While the decisions in some cases may have been different had the 
suggested tests been applied, it is earnestly submitted that a better 
result would have been obtained. The exemption for not carrying 
on or doing business is one that should be narrowly construed. This 
is not a situation involving the construction of a statute, but one, 
rather, involving a finding of fact. The ancient adage that taxing 
statutes should be construed more strongly against the government 
clearly does not apply. The burden rests squarely upon the organ- 
ization of establishing that it should be exempted. The application 
of the offered criteria would produce a result that is equitable as 
well as certain. They are advanced for the consideration of those 
who must seek to solve this vexing problem. 

NorMAN DUHERSTEIN. 


64 This is illustrated by the following anomalous situation: Corporations are 
permitted under the income tax laws to take deductions from gross income for 
all the ordinary and necessary expenses paid or incurred during the taxable year 
in carrying on any trade or business. It has never been suggested that corpora- 
tions granted exemption from the capital stock tax for not doing business should 
not be permitted to take the deduction for business expenses. It would appear, 
however, that if a corporation is not doing business it could not have incurred 
expenses in carrying on business. This view of the situation is not taken and 
the corporations are permitted, as it were, to eat their cakes and have them. 
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FEDERAL INSTRUMENTALITY—Post EXCHANGES—SHIPS SERVICE 
StorEs—STATES—TAXATION—PowER OF STATE TO TAX Post Ex- 
CHANGES.—In October, 1940, Congress provided that no person 
should be relieved from liability for payment of any sales or use tax 
levied by any state on the ground that the sale or use, with respect 
to which such tax was levied, occurred in whole or in part within a 
Federal area. Section 1 (a), Act of Oct. 9, 1940, c. 787, 54 Stat. 
1059 (1940). Based on this statute, the question arose whether the 
Army post exchange at Fort Jackson, South Carolina, was subject to 
state taxation. By stipulation of the parties the judgment of the court 
was also to be applicable to ship’s service stores, Marine Corps post 
exchanges, officers’ clubs and noncommissioned officers’ clubs. Post 
exchanges were organized under the direction of the Secretary of 
War in 1895, in accordance with statutes providing for issuance of 
regulations governing the Army. Act of July 15, 1870, c. 294, § 20, 
16 Stat. 319 (1870), 10 U. S.C. § 1080 (1940) ; and March 1, 1875, 
c. 115, 18 Stat. 337 (1875). Held, that post exchanges are federal 
instrumentalities and therefore are not subject to state taxation. U.S. 
v. Query, 37 F. Supp. 972 (E. D. S. Car. 1941), aff'd 121 F. (2d) 
631 (C. C. A. 4th, 1941), cert. den. United States Supreme Court, 
10 U. S. L. W. 3165 (U. S. 1941). 

A federal instrumentality is a means or agency used by the federal 
government. Capitol Building and Loan Association v. Kansas Com- 
mission of Labor and Industry, 148 Kan. 446, 83 P. (2d) 106 (1938). 
Congress has been given certain broad general powers of government 
and may use any appropriate means necessary to carry out these 
powers. McCulloch v. Maryland, 4 Wheat. 316, 4 L. ed. 579 (U.S. 
1819). Have the post exchanges become instrumentalities of the 
government? They were organized under orders issued by the Sec- 
retary of War, with the primary purpose of increasing the morale of 
the men in the Army. The Federal government is one of delegated 
powers, and any constitutional exercise of its delegated powers is 
governmental. Thus, when there is constitutionally created a cor- 
poration through which the Federal government lawfully acts. the 
activities of such a corporation are governmental. Federal Land Bank 
of St. Paul v. Bismarck Lumber Company, 10 U. S. L. W. 4003 
(U. S. 1941). Inasmuch as the regulations organizing the post ex- 
changes were promulgated by the Secretary of War, it has been said 
these are to have the force of law and the exchanges would be a fed- 
eral instrumentality. U.S. v. Freeman, 3 How. 556, 11 L. ed. 724 
(U. S. 1844); Gratiot v. U. S., 4 How. 80, 11 L. ed. 884 (U. S. 
1845); Dugan v. U. S., 34 Ct. Cls. 458 (1899); U. S. v. Eliason, 
16 Pet. 291, 10 L. ed. 968 (U. S. 1842); 25 Ops. Att'y Gen. 449 
(1905); and 37 Ops. Att’y. Gen. 435 (1934). Where property is 
clothed with a public interest, although in form it may be held by a 
private corporation organized on the same basis as any other cor- 
poration, not the legal title but the facts beneath the form should be 

[ 502 ] 
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examined to determine whether the body is a federal instrumentality. 
U. S. Grain Corporation v. Phillips, 261 U. S. 106, 43 Sup. Ct. 283, 
67 L. ed. 552 (1923). 

Post exchanges might also be considered as federal instrumentalities 
based on the ratification of their existence by Congress. If Congress 
has the power to perform an act, it may ratify the act, and the rati- 
fication is equivalent to original authority. Mattingly v. D. C., 97 
U. S. 687, 24 L. ed. 1098 (1878); Wilson v. Shaw, 204 U.S. 24, 27 
Sup. Ct. 233, 51 L. ed. 351 (1907); and U. S. v. Heinszen & Co., 
206 U. S. 370, 27 Sup. Ct. 742, 51 L. ed. 1098 (1907). It has even 
been held Congress may ratify acts although illegal at the time done. 
Isbrandtsen-Moller Co. v. U. S., 300 U. S. 139, 57 Sup. Ct. 407, 81 
L. ed. 562 (1936); and Swayne & Hoyt, Ltd. v. U. S., 300 U. S. 
297, 57 Sup. Ct. 478, 81 L. ed. 659 (1937). Has Congress ratified 
establishment of post exchanges? In 1903 an appropriation was 
passed for post exchange buildings. Act of March 2, 1903, c. 975, 32 
Stat. 937-938 (1903), 10 U. S. C. § 626 (1934). Thereafter a simi- 
lar appropriation was passed nearly every year entitled “Military Post 
Exchange.” In 1934 Congress ordered the funds, into which any 
profit from post exchanges would go, to be turned back to the Treas- 
ury Department. Act of June 26, 1934, c. 756, 48 Stat. 1224, 1229 
(1934), 39 U. S. C. §$226(a) (1934). Post exchanges of the 
C. C. C. were held federal instrumentalities and not subject to state 
taxation. U.S. v. Query, 21 F. Supp. 784 (E. D. S. Car. 1937). Al- 
though the C. C. C. post exchanges were specifically authorized by 
Congress, in the hearings before the Senate, Mr. Robert Fechner, 
Director of Emergency Conservation Work, recommended Camp Ex- 
changes “just like the post exchange at Army posts” and to be “on 
the same basis as the post exchanges on an Army reservation.” Senate 
hearings before the Committee on Education and Labor, on S. 2102, 
75th Cong., Ist Sess. 48-49. 

Admitting post exchanges are properly classed as federal instru- 
mentalities, agencies performing a public service for the government, 
does it follow that they are, therefore, free from state taxes? As “the 
power to tax is the power to destroy,” the means employed by the 
Federal government are not subject to taxation by the state. Mc- 
Culloch v. Maryland, supra. Congress has the power to protect the 
instrumentalities which it hag constitutionally created. Federal Land 
Bank of St. Paul v. Bismarck Lumber Company, supra. In §3 of 
the 1940 Act on which liability to taxation is based, it is stated that 
no tax shall be levied on federal instrumentalities or sales by them 
to authorized purchasers. Authorized purchasers are defined, among 
others, as those permitted to buy “under regulations promulgated by 
the Secretary of War or the Secretary of the Navy.” Even though 
an organization is not the government, it is sufficient if it is a gov- 
ernmental agency, exclusively employed in governmental work, and 
as such, its property is not liable to state taxation. U.S. v. Coghlan, 
261 Fed. 425 (Md. 1919). It may even be held that although an 
organization is a private enterprise for certain purposes, such as being 
subject to suit, nevertheless, as a federal agency, it may be free from 
taxation by the states. See Providence Engineering Corporation v. 
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Downey Shipbuilding Corporation, 294 Fed. 641 (C. C. A. 2d, 1923) ; 
cf. James v. Dravo Contracting Company, 302 U. S. 134, 58 Sup. Ct. 
208, 82 L. ed. 155 (1937). In the Dravo case the Court adopted a 
burden test and held that a state gross receipts tax on a contractor 
performing work for the Federal government did not interfere in any 
substantial way with the performance of federal functions and was 
therefore valid. They had stated, however, that the tax in question 
was not laid upon the government or upon an instrument of the gov- 
ernment. 

Since post exchanges are a legitimate means of attaining one of the 
powers granted the Federal government, the maintenance of the 
Army, and as post exchanges are designed to carry out a govern- 
mental function with the beneficial interest in the government, not 
only by securing better morale in the Army but also with the profit 
going into the Federal Treasury, the decision of the Court seems to 
be correct that post exchanges should be federal instrumentalities and 
exempt from taxation by the states. H. B. H. 


INTERSTATE COMMERCE—ELKINS ACT—INJUNCTION TO RESTRAIN 
DISCRIMINATION IssuED AGAINST A City.—The Union Pacific Rail- 
road and the City of Kansas City, Kan., together with certain pro- 
moters, engaged in a cooperative plan to influence produce merchants 
to move from Kansas City, Mo., to a produce terminal in the former 
city located on the tracks of the railroad. The railroad assisted the 
city in securing funds which were to be used to pay to merchants the 


expense of moving, including value of existing leases and permanent 
fixtures, also amounts above actual expenses. At the request of the 
Interstate Commerce Commission, the Attorney General brought an 
action to restrain violations of the Elkins Act, 32 Stat. 847 (1903). 
49 U.S. C. § 41 (1) and 43 (1934). Held, that the injunction could 
be entered against the city as well as the railroad, under the above 
sections of the Elkins Act. Union Pacific R. Co. v. U. S., 313 U.S. 
450, 61 Sup. Ct. 1064, 85 L. ed. 949 (1941). 

Injunction appears to be a growing means of enforcing the Inter- 
state Commerce Act. For another recent case, see LU’. S. v. Phillips 
Petroleum Co., 36 F. Supp. 480 (Del. 1941). But while an injunc- 
tion may issue against a city it does not necessarily follow that a city 
has standing to ask an injunction to enforce the Interstate Commerce 
Act. Singer & Sons v. Union Pacific R. Co., 311 U.S. 295, 61 Sup. 
Ct. 254, 85 L. ed. 230 (1940). See Goldman, Standing to Challenge 
Orders of the I. C. C. (1941) 9 Gro. Wasn. L. Rev. 648, footnote 
on 680. In the principal case the Court had considerable difficulty 
with the language in both sections. Section 1 reads “Every person or 
corporation, whether carrier or shipper,” in describing those who may 
be liable for criminal penalties, and § 3, under which the injunction 
was issued, begins with a statement that whenever the Interstate 
Commerce Commission has reasonable ground for belief that “any 
common carrier” is engaged in various practices, including “commit- 
ting any discrimination forbidden by law,” a petition may be made to 
the proper court, which is authorized to make “other persons or cor- 
porations” parties to the suit, and may enter proper orders to be 
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enforced “as well against the parties interested as against the carrier.” 
The case shows the problem of enforcing the Interstate Commerce 
Act against parties other than “carrier or shipper.” The Court held 
that these words in § 1 and the expression “any common carrier” in 
§ 3 did not limit the parties against whom injunction might be en- 
forced under the latter section. The result would seem to follow 
from a similar holding on “carrier or shipper” in a criminal case 
where, although there was no showing of collusion with railroads, 
an elevator company was convicted for giving back to shippers one- 
half cent of the one cent per bushel elevation charge allowed by the 
railroads to elevators for performing that service, included in the 
through rates. Spencer Kellog & Sons v. U. S., 20 F. (2d) 459 
(C. C. A. 2d, 1927), cert. den., 275 U. S. 566, 48 Sup. Ct. 122, 72 
L. ed. 429 (1927). The Interstate Commerce Commission avoids 
the same problem by entering cease and desist orders against car- 
riers subject to the Interstate Commerce Act, which orders will ac- 
complish regulation against other parties only when action against the 
railroads will put an end to the practices in question. Injunctions to 
restrain enforcement of such orders were denied in Merchants Ware- 
house v. U. S., 283 U. S. 501, 51 Sup. Ct. 505, 75 L. ed. 1227 (1931) 
and Baltimore & Ohio R. Co. v. U. S., 305 U. S. 507, 59 Sup. Ct. 
284, 83 L. ed. 318 (1939). It does not appear that the Court in the 
principal case gave any consideration to §2 of the Elkins Act, 32 
Stat. 847 (1903), 49 U. S. C. $42 (1934), or that the case was 
brought under that section. It provides that in any proceeding for 
the “enforcement” of statutes relating to interstate commerce, whether 
instituted before the Interstate Commerce Commission or in a court, 
“it shall be lawful to include as parties, in addition to the carrier, all 
persons interested in or affected by the rate, regulation or practice 
under consideration, and inquiries, investigations, orders and decrees 
may be made with reference to and against such additional parties in 
the same manner, to the same extent, and subject to the same provi- 
sions as are or shall be authorized by law with respect to carriers.” 
The section should be broad enough to avoid the difficulties of §§ 1 
and 3 of the Elkins Act, in proceedings in the courts, and to permit 
the inclusion of parties other than carriers in proceedings before the 
Interstate Commerce Commission. Virtually no use has been made 
of §2. A possible explanation may be preference of attorneys and of 
the Commission for the use of sections of the Elkins Act and the 
Interstate Commerce Act on which precedents are available. 


T. A. F. 


PATENTS—INTERFERENCES—REDUCTION TO PRacTICE—DIScLO- 
SURE OF A SPECIES IN A Prior APPLICATION AS CONSTRUCTIVE RE- 
DUCTION TO PRACTICE OF A CHEMICAL GENUs.—An interference 
count recited a genus of chemical compounds. Neither party took 
testimony, but the junior party relied on a copending application, 
filed earlier than either of the involved applications and disclosing a 
single species of the genus, for conception and constructive reduction 
to. practice. The Patent Office awarded priority to the senior party 
on the ground that the disclosure of the earlier application did not 
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support the count and therefore was not a constructive reduction to 
practice of the invention in issue. The junior party appealed. Held, 
that priority should be awarded to the junior party, since the patent- 
ability of the count to the latter could not be questioned on the appeal, 
and since the record showed a constructive reduction to practice of 
a species by the junior party prior to the senior party’s constructive 
reduction to practice of the genus. Kyrides v. Andersen, 121 F. (2d) 
514 (C. C. P. A. 1941). 


A disclosure of a single species of chemical compound, without 
more, is not an adequate basis for claiming a genus to which it be- 
longs. In re Soll, 97 F. (2d) 623 (C. C. P. A. 1938); In re Wahl- 
forss, 117 F. (2d) 270 (C. C. P. A. 1941). In proceedings before 
the Patent Office tribunals, an applicant’s right to make a generic 
claim for purpose of interference, based on a disclosure of a single 
species, may be questioned on an ex parte appeal, Ex parte Koehring, 
35 U. S. P. Q. 294 (Pat. Off. Board of Appeals, 1936), or even in 
the interlocutory stages of an interference, Lutz v. Calcott v. Semon, 
Interference No. 60,081, Note (1937) 19 J. Pat. Orr. Soc. 359. 
But the Court of Customs and Patent Appeals, while it will enter- 
tain the same question on an ex parte appeal, In re Wahilforss, supra, 
will not entertain it on appeal from an award of priority, Blodgett v. 
Richter, 79 F. (2d) 922 (C. C. P. A. 1935); cf. Lang, Interference 
on Generic Chemical Claims (1941) 23 J. Pat. Orr. Soc. 547. On 
an appeal of the latter type, the jurisdiction of the court is limited 
to the question of priority of invention and questions ancillary there- 
to. Blodgett v. Richter, supra; Ufer v. Williams, 79 F. (2d) 892 
(C. C. P. A. 1935); Walsh v. Davidson, 101 F. (2d) 224 (C. C. 
P. A. 1939). The right of a party to make a claim, in his involved 
application, corresponding to the count of the interference is ancil- 
lary to the question of priority. Fageol v. Midboe, 56 F. (2d) 867 
(C. C. P. A. 1932); Fildes v. Williamson, 92 F. (2d) 914 (C. C. 
P. A. 1937). Contra: Blodgett v. Richter, supra; Walsh v. David- 
son, supra; cf. Lang, supra 550. The right of a party to make a 
claim corresponding to the count in an earlier application relied on 
for conception and constructive reduction to practice (7. ¢., the suf- 
ficiency of the constructive reduction to practice) is likewise ancillary. 
Bourdon v. Kraft, 113 F. (2d) 115 (C. C. P. A. 1940). The doc- 
trine of constructive reduction to practice is a fiction of law which 
presumes the completion of an invention at least as early as the filing 
of a complete allowable application. Automatic Weighing Machine 
Co. v. Pneumatic Scale Corp., 166 Fed. 288 (C. C. A. Ist, 1909) ; 
cf. Rivise and Caesar, Domestic Application as Constructive Reduc- 
tion to Practice (1938) 20 J. Pat. Orr. Soc. 538. In interference 
cases relating to mechanical inventions, it has been held that a prior 
application cannot be relied for constructive reduction to practice, 
unless it will support a claim corresponding to the count in issue. 
Bourdon v. Kraft, supra; cf. Rivise and Caesar, supra at 548. The 
principal case announces an opposite rule for interference cases re- 
lating to chemical inventions, where a prior application disclosing a 
single species is relied on for constructive reduction to practice of a 
genus disclosed in the involved application and recited in a count. 





RECENT CASES 507 


On the question whether the date of a species may be relied on to 
support appropriation of an entine genus, the cases are not in har- 
mony. An award of priority on a species in an earlier interference 
has been held to require an award of priority on a generic count in a 
later interference. Scott v. Weiss, 25 F. (2d) 924 (C. C. P. A. 
1928). An actual reduction to practice of a species has been held to 
justify an award of priority on a generic count. Ufer v. Williams, 
supra. A constructive reduction to practice (in the involved appli- 
cation) of a species has been held sufficient to support an award of 
priority on a generic count. Blodgett v. Richter, supra; Walsh v. 
Davidson, supra (dictum, in both cases, that there was adequate basis 
in the involved application for the claim corresponding to the generic 
count). But at least two decisions of the Patent Office tribunals, 
on facts similar to those in the principal case, have held that a dis- 
closure of one or two species in an earlier application is not such a 
constructive reduction to practice as will support an award of prior- 
ity on a generic count. Semon v. Ter Horst, Interference No. 62,790 
(1934) (an unpublished decision, but involving U. S. Patent No. 
1,807,355 and therefore open to public inspection) ; Ellis v. Speight, 
Note (1941) 23 J. Par. Orr. Soc. 153. These decisions accord with 
the reasoning which holds that the disclosure of a species in an ear- 
lier application is not such constructive reduction to practice of a 
genus as will overcome a statutory bar applying against a generic 
claim in a later application. Jn re Steenbock, 83 F. (2d) 912 (C. C. 
P. A. 1936). The Steenbock decision recognizes that an application 
disclosing a single species is not a constructive reduction to practice 
of a genus because a claim to the genus could not properly be made 
in that application. Jn re Soll, supra; In re Wahlforss, supra. The 
Patent Office decisions referred to also accord with the practice to 
the effect that a motion to dissolve, attacking a party’s right to make 
a generic count on the basis of a disclosure of a single species, should 
be granted. Lutz v. Calcott v. Semon, supra; cf. Note (1940) 22 
J. Pat. Orr. Soc. 230; Ex parte Kochring, supra. But cf. Shepard, 
Declaration and Dissolution of Interferences (1932) 14 J. Pat. OFF. 
Soc. 90. Nor are the Patent Office decisions inconsistent with the 
practice which permits an affidavit under Rule 75, alleging reduction 
to practice of a single species, or some limited number of species, 
to overcome a reference otherwise effective against a claim to the 
genus. Ex parte Clifford, 34 U. S. P. Q. 232 (Pat. Off. Board of 
Appeals, 1936); Ex parte Sebrell, 36 U. S. P. Q. 80 (Pat. Off. 
Board of Appeals, 1937); cf. In re Klahn, 1917 C. D. 7; Ex parte 
Oplinger, file of U. S. Patent No. 2,154,468 (Pat. Off. Board of Ap- 
peals, 1938) (generic claim subject to rejection, notwithstanding 
affidavit, if not based on adequate disclosure). In practice under 
Rule 75, the allegation is of an actual reduction to practice, as dis- 
tinguished from the constructive reduction relied on in the Semon 
and Ellis cases and in the principal case. 


Under the decision in the principal case, an application disclosing 
a single species may be a constructive reduction to practice of a genus 
of chemical compounds whose scope is determined only by the dis- 
closure in a later-filed application. This extends the fiction of con- 
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structive reduction to practice beyond the necessity which gave rise 
to the doctrine. The result reached has been adversely criticized on 
other ground also; cf. Note (1941) 23 J. Pat. Orr. Soc. 756. 


Ss. L. W. 





BOOK REVIEW 


THE IMPASSE OF DEMocrAcy: A STUDY OF THE MODERN GOVERN- 
MENT IN AcTION. By Ernest S. Griffith. Harrison-Hilton 
Books, Inc. 1939. Pp. 380. $3.00. 


This volume aims “to interpret the trends in government which 
are shared by all industrial states.” It is characterized by “two main 
approaches—the comparative, and the sociological.” The former in- 
volves a search for “major universal trends.” The latter involves 
thinking “in terms of assembling and appraising all of the major 
forces and factors known to be present in a situation.” As the author 
says, “the obvious and readily accessible factual material concerning 
the structure and history of the major governments of the world has 
been largely taken for granted.” The same might be said with respect 
to modern industrial economy and the meaning of such ideas as ad- 
ministered prices. 

Stress is laid upon the “twin imperatives”—the psychological and 
the technological. It is refreshing to find a writer on politics who 
has the insight and courage to assert: “An analysis of social trends 
should start with man himself.” Most of us merely make unanalyzed 
assumptions about human behavior. 

Again, “The influence of technics is in the ascendancy, as the in- 
fluence of geography wanes.” By “technological imperatives” are 
meant “those major, nonreversible changes in technics, which wrench 
society from its former moorings and propel it inexorably in an- 
other direction.” The “acceleration of invention” is a factor. The 
leading such imperative, however, is “a roundaboutness in the pro- 
duction-distribution-consumption chain which makes specialists out 
of individuals and limits experience only to small segments of life.” 
This leads to “groupation” with its concomitant “group utilitarian- 
ism” or “neo-Benthamism,” of which the weakness “is exactly the 
same as that of its individualistic ancestor.” 

Another technological imperative seems to be emerging in the form, 
“Thou shalt not stop.” “Stoppage of the flow of raw materials, 
goods, transport, services, credit—if responsibility can be located— 
will increasingly bring down the wrath of all the groups adversely 
affected.” Still another is the imperative of large-scale production 
and the resulting concentration of control, which “greatly simplifies 
any eventual moves in the direction of over-all economic planning.” 
“Finally, the machine has given us a widespread conviction of the 
possibility of plenty.” 

The state is regarded as an ordinary institution; and its historical 
functions are summed up in “three central ideas”: “(1) As a vehicle 
for guarding general welfare—the ‘neutral’ or impartial state; (2) 
as a furnisher of services to satisfy additional responses—the ‘con- 
structive’ or ‘entrepreneur’ state; (3) as an instrument for the co- 
ercive expression of group desires—the ‘dispersive’ state.” These are 
not mutually exclusive. 

[ 509 } 
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Group utilitarianism tends towards the dispersive state; and the 
author seems to look for solution toward a combination of the neutral 
and the “integral” state. The latter regards groups as functional, 
and would produce functional adjustment through some form of func- 
tional representation. 

It is impossible here to follow the author through his analysis of 
“the Modern Government in Action” and his attempt at “Synthesis.” 
Suffice it to say that, faithful to his approach, he brings to bear prac- 
tically every important consideration of which the reviewer can think. 
His conclusions are challenging, and his book is full of illuminating 
sentences. Limitations of space preclude more than two examples 
selected more or less at random. “Fascism is above all man’s non- 
rational answer to group utilitarianism and its consequent disintegra- 
tion.” “. .. it seems to be of the nature of life that we become, not 
so much like our ends, as like the means we use.” 

The reviewer recognizes the extreme importance of examining the 
problem in terms of universal trends. He would note, however, that 
he has a good deal of faith in democratic muddling through, and in 
appeal to our democratic values, considered as ours, both to promote 
their reinterpretation in terms of new conditions, and to head off 
fascist short-cuts. Despite horrible examples in Europe, the reviewer 
has never felt that for us it was as late as some theorists thought. 

The reviewer is more than sympathetic, perhaps more sympathetic 
than most of his fellow craftsmen, toward a sociological approach 
that is grounded upon social psychology and takes into account all 


known factors. He could wish, however, that those who employ this 
approach would do so in ordinary language, and would refrain from 
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using such terms as “groupation,” “roundaboutness,” “psychic in- 
come,” “polarization,” “integralism,” and the like. However much 
meaning may be put into such terms by the sociologist, much less 
meaning is got out of them by the mere political scientist. This re- 
mains a fact even if it is based upon nothing more solid than prejudice. 
In sum, the reviewer recommends this book to the advanced stu- 
dent as a suggestive and honest effort to think through the politico- 
economic riddle of our era. Indeed, he is inclined to go further, and 
to say: since by its combination of the comparative and sociological 
methods the book constitutes a genuine contribution to the literature 
of the subject, it should be upon the “must” list of every serious stu- 
dent of our institutions. James Hart. 


University of Virginia. 





BOOK NOTE 


State Law INDEX: SEVENTH BIENNIAL VOLUME. Washington, 
D. C.: Government Printing Office. 1941. Pp. vii, 706. $1.50. 


The eighth biennial volume of the State Law Index, covering state 
legislation enacted during 1939 and 1940, is issued by the Legislative 
Reference Service of the Library of Congress. This publication pro- 
vides a key to the 12,608 general and permanent laws passed by state 
legislatures during 1939 and 1940 and to the many additional tempo- 
rary laws, indexed under “Rehabilitation,” which have to do with the 
“depression” emergency. It is a 706-page analysis of these laws, 
grouping under each heading all laws having a direct bearing on the 
subject, regardless of differences of approach in the various states. 

Besides giving a large amount of analytical detail with specific page 
references, it contains a mass of information without specific refer- 
ences. One interested in the interlocking jurisdiction of the Federal 
and state governments, for instance, will find a wealth of information 
in the cross-references under “United States—State Relations” in the 
mere listing of the subjects involved in “laws in furtherance of federal 
aid plans,” and in “other laws providing for codperation, conformity 
with federal laws and regulation.” Similar listings of value in them- 
selves, without reference to the laws, appear under “Children and 
Young Persons,” “Fair and Corrupt Trade Practices,” “Interstate 


Relations,” “Liens,” etc. This method of cross-referencing is used 
to reduce bulk and to avoid the risk of “losing the trees in the forest.” 





